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King    HENRY    the    Second. 

B      O      O      K        11. 

IN  the  fprlng  of  the  year   eleven  hundred  BOOK  IT. 
and   fixty-two,  Pope  Alexander  landed  on'       v— ^ 
'the  coafl  of  Provence.     He  had   been   driven 
out  of  Rome   by  the   faclion   of  Viclor,  and 
had  taken  refuge  in  Campania,  under  the  pro- 
te<5lion  of  William  king  of  Sicilj:  but,  all  theAa.  Alexand. 
roads  to  that  province  beinsr  infeiled  by  the  fol-  !!P-  B^''^"- 

,  .  .  iub  3.nn.  1 1  o^ • 

diers  of  the  oppolite  party,  his  friends  and  ad- Pagi  t.iV.fub 
herents  could  have  no  accefs  to  him  ;  which «odem anno, 
made  him  relolve  to  depart  from  thence,  and^  "§*^j,{jgj;],r^ 
go  into  France,  where  he  might  a6l  as  fupremet.  iv,  p.  4:4. 
pontiff  without  moleftation.    Indeed  that  kin r-Jf  f^l^'p    , 
dom  had  been  long  the  ordinary  refuge  or  popes imperatoiis 
in  diftrefs;  the  policy  of  the  French  nation  in- ^°- ^-'^^^'T^^ 
clming  their  princes  to  abet  all  the  enemies  01^.  iv. 
the  imperial  power.     As  the  paiiage  was  notEpiii.Viaorh 
fafe  for  Alexander  by  land,  he  went  by  i^^^i\^\dcmT'' '  ' 
and,  touching  at  Genoa  and  fbme  other  places, 
arrived   at   Montpellier,  where  he  propoled  to 
Vol.  IIL  B  refide, 
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BOOK  Tl.  relide,  foon  after  Eafter.  But  a  great  change 
^  had  been  made  in  the  difpoiitions  of  Louis  with 
relation  to  him  by  the  arts  of  the  queen  of 
France  and  the  earl  of  Champagne.  Being 
related  to  Vi(5lor,  and  friends  to  the  emperor, 
they  were  defirous,  if  poflible,  to  draw  the 
king  off  from  the  part  he  had  taken  with  Alex- 
ander ;  and  they  fo  far  prevailed,  that  he  was 
perfuaded  to  receive  an  agent  from  Vi£lor,with 
an  epiftle,  in  which  that  pontiff,  on  the  encou- 
ragement they  had  given,  ventured  to  exprefs 
very  confident  hopes  of  his  favour.  This  letter 
is  dated  in  February ;  and  before  Eafter  Louis 
fent  the  earl  of  Champagne  his  embaffador  ex- 
traordinary to  the  imperial  court,  upon  a  pro- 
pofal  made  to  him,  from  the  emperor  Fre- 
derick, by  the  mouth  of  this  earl,  that,  in  or-f 
der  to  reftore  the  peace  of  the  church,  they 
fhould  hold  another  council  in  the  town  of 
Avignon ;  where,  after  impartially  rehearing 
the  caufe,  both  popes  being  prefent,  they 
ihould  either  agree  to  acknowledge  one  of 
them,  and  thereby  end  the  fchifm,  or  depofe 
them  both,  and  ele6t  another.  I  do  not  be- 
lieve, that,  in  making  this  offer  to  Louis,  the 
emperor  really  intended  to  give  up,  or  bring 
in  queftion,  the  eledion  of  Vi£lor :  but  it  was 
a  lure  by  which  he  tried  to  induce  the  king  of 
France  to  call  a  new  council;  hoping  that 
Alexander  would  refufe  to  appear  before  this 
affembly,  vi4th  the  fame  contumacy  as  he  had 
before  rejeded  the  citation  to  the  council  of 
Pavia ;     and    that    Louis    would    thereupon 

be 
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be  irritated  againft  him,  and  more  favour- ^QQ^  ^^] 
ably  difpofed  to  liften  to  the  arguments  in  "^ 
favour  of  Victor.  The  fcheme  was  well  laid, 
and  very  (kilfuUy  mnnaged  by  the  earl  of 
Champagne.  He  reprefented  fo  pathetically,  and 
with  fuch  an  air  of  pious  zeal,  the  manifold 
evils  which  attended  this  fchifm,  and  how  me- 
ritorious it  would  be  to  reflore  peace  and  union 
to  the  catholick  church,  that,  with  the  help  of 
his  fifter,  whofe  charms  very  powerfully  aided 
his  eloquence,  he  obtained  from  Louis  a  com* 
miffion  to  go  to  the  emperor  and  treat  on  this 
matter.  Alexander,  at  his  lar  ding,  received 
intelligence  from  his  friends  of  thefe  tranfac- 
tions,  and  heard  that  the  earl  was  fct  out  on 
his  embafly.  His  furprize  and  indignation  at 
fo  fudden  a  change,  which  was  likely  to  prove 
of  fuch  ill  confequence  to  him,  were  equally 
ftrong.  After  the  councils  of  Beauvais  and 
Touloufe,  he  had  never  entertained  the  leafl 
apprehenfions,  that  his  right  to  the  papacy 
would  again  be  controverted  in  France,  or  that 
he  fhould  be  in  danger  of  finding  an  enemy  Y- ^'^'^^''^^ 
where  he  expe£led  a  protedlor.  While  he  was g^E'-^J^^^P' 
full  of  uneaiinef'^  and  dirgult,  two  eccleiiafticks, 
of  whom  the  higheft  in  dignity  was  only  an 
abbot,  were  fent  from  Louis,  to  compliment 
him,  in  the  name  of  that  prince,  upon  his 
arrival  in  France.  He  received  them  very  cold- 
ly: at  which  the  king  was  fo  offended,  that, 
in  the  heat  of  his  anger,  he  immediately  dif- 
patched  the  bifhop  of  Orleans,  to  carry  a  letter 
to  the  earl  of  Champagne,  in  which  he  fiid, 
B  z  that 
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BOOK  II.  that  he  repented  his  having  unadvifedly  ac- 
■'^  knovvledged  Pope  Alexander  and  rejected  Vic- 
tor. He  hkewife  impowered  that  minifter  to 
coiifent  in  his  name  to  call  a  new  council,  as 
Frederick  had  propofed,  and  gave  him  entire 
liberty  to  fettle  all  points  relating  thereunto, 
with  a  general  aflurance  of  ftanding  to  every 
thing  that  he  fhould  advife.  Nothing  could 
be  more  welcome  to  the  earl  than  this  letter. 
Having  fuch  ample  difcretionary  powers,  and 
fo  convincing  a  proof,  under  the  hand  of  the 
king,  of  his  beginning  to  incline  to  the  party 
'  of  Vi£lor,  he  foon  agreed  with  the  emperor, 
who  then  was  at  Pavia,  that  he  and  Louis 
{hould  meet  on  the  borders  of  Burgundy,  at 
the  town  of  St.  Jean  de  Laone,  between  Dijon 
and  Dole,  as  more  convenient  to  both  than 
Avignon,  and  iliould  bring  with  them  to  that 
meeting  the  princes,  the  nobles,  and  chief 
ecclefiafticks  of  the  empire  and  France,  to  re- 
examine the  merits  of  the  caufe  between  Alex- 
ander and  Vidor,  who  Ihould  both  be  prefent 
there  and  plead  for  themfelves.  This  alfembly 
was  to  be  held  on  the  banks  of  the  Saone,  near 
the  above-mentioned  town,  in  the  year  eleven 
hundred  and  fifty- two.  A  certain  number  of 
the  mod  approved  knights  and  eccleliafticks 
were  to  be  chofen  out  of  both  parties,  to  judge 
of  the  eledlion  ;  and,  if  they  gave  fentence  in 
favour  of  Alexander,  the  emperor  promifed  to 
throw  himfelf  at  his  feet;  bur,  if  in  favour  of 
Victor,  the  French  monarch  was  bound,  by 
the  promife  of  his  minifter,  to  pay  the  fan:\e 

mark 
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mark  of  veneration  to  him.     And,  in  cafe  of^OOK  II. 
a  refufal  from  the  king  to  ftand  to  that  pro-         "^ 
mife,  the  eati  of  Champagne  pledged  himfelf, 
by  an  oath  to  the    emperor,    that   he  would 
transfer  his  feudal  homage  from  Louis  to  b.im, 
and  hold  of  him  all  the  fiefs  which  he  then  held 
of  that  prince.     This   kind  of  guarantee  was 
very   frequently  given,  by  the    feudatories  of 
thofe   days,  to  the  treaties  of  fovereigns.     Bat 
it  is  obfervable,  that,  in  this  agreement,  there 
was  no  mention  made   of  depofing  both   the 
popes,  and  electing  a  third,  which  undoubtedly 
had   been  thrown  out  with  no  other  intention 
than  to  induce  the  king  of  France  to  hold  the 
council.     The  earl  now  alfured  himfelf,  that, 
as  the  inclinations  of  that  prince  were  averted 
from   Alexander,  he  fhouid  eafily,  by  his  in- 
fluence over  moft  of  the  knights,  who  were 
to  be  alibciated  in  the  judgement  of  this  caufe 
with  the  eccleliafticks,  procure  a  fentence  for 
Viclor.     And,  in  lome  letters  which  the  em-V.  Epift.  5^, 
peror  wrote  on  this  fubjedl,  he  exprefl  a  great ^'^'  "^^"P'^^' 
confidence,  that  this  council  would  end  in  the 
reception  of  Vidor:  nay,  in  one  he  affirmed, 
that   Louis   had,  by  his  minifter,  engaged  to 
receive  him.    There  is  alfo  an  epiille  from  that^'-^P^^'^^' 
pontiff  himfelf,  dated  the  eighth  of  the  kalends 
of  July,  by  which  it  appears,  that  two  agents 
were  fent  by  him  to  Louis,  in  the  character  of 
i^uncios,  or  legates,  about  this  time.     Alex-^'%^^*  ^5» 
ander  had  therefore  more  reafon  to  be  alarmed 
than  ever  before,  and  found  it  neceliary  to  uie 
bis  utraoft  endeavours  to  footh  that  kmg,  and 
,  B  ^  regain 
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BOOK   11. regain  his  favour.     He  had  dill  in  the  French 
^         court  fome  powerful  friends,  particularly  one 
of  the  brothers  of  Louis,  who  had  lately  been 
tranOated  froPxi  ttie  bifhoprick  of  Beauvais  to 
the  metropolitan  lee  of  Rheims  :  yet  he  could 
not  prevail,  by  any  mediation,  to  hinder  Louis 
from  keeping  the  proniife  he  had   made   to  a 
prince  of  fuch  dignicy  and  power  as  the  empe- 
ror, who,   he  knew,  would  not  bear  to  be  tri- 
fled with  in  a  manner  injurious  to  his  honour, 
V.  Hugon,    fje  therefore  let  out,  to   go  to  tlie  place  ap- 
Duchefn'er^et  pointed   for   their  meeting.     Alexander,  who 
Aft.Alexand.  had    removed  in    June    from    MontpelHer   to 
ap.  Baromum  ^j  J.  -^  Auvcrpue,  wcut  to   meet  hnn  on 

"V.etiamPagihis  road>  at  the  priory  ot  bouvigny,  m  the 
ut  fupra,  province  of  Bourbon.  There  they  conferred, 
and  Louis  vehemently  preflcd  him  to  go  to 
the  council.  He  pleaded  apprehenlionsot  dan- 
ger to  his  perfon  from  the  power  of  the  empe- 
ror: nor  would  he  be  fatisfied  with  any  lecu- 
rities  offered  by  the  king;  who,  at  laft  grow- 
ing angry,  faid  it  was  very  furprizing,  that 
one,  who  was  confcious  of  the  judice  of  his 
caufe,  fhould  avoid  to  be  prelent  at  hearing 
the  tefi:imonies  of  his  own  innrcence.  Never- 
thelefs  Alexander  continued  inflexible,  ''  Be- 
*'  caule  (fays  Baron  ins)  it  feemed  an  indignity, 
*'  and  contrary  to  the  decrees  of  the  flithers 
*'  of  the  church,  that  the  rnoft  holy  pontiff, 
"and  the  fupreme  fee,  fhould  lubmit  to  be 
**  judged  by  any  human  authority.'* 

The  earl  of  Champagne  had  forefeen,  and 
counted  upon  this,  in  the  plan  which  he  had 

formed 
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formed  for  the  fervice  of  Vi£tor.     After  a  con-  ^O  OK  II. 

ference  of  two  days,  Alexander  would  yield  ^"^"""^^ 
to  nothing  more  than  to  fend  fome  of  his  car- 
dinals with  Louis  to  the  council,  not  to  plead 
his  caufe,  but  only  to  declare  his  unqueftionable 
right  in  the  face  of  the  world.  There  was 
much  dignity  in  this  conduct :  but  he  ran  a 
great  rilk,  and  might  have  been  ruined  by  it, 
if  fortune  and  the  king  of  England  had  not 
been  his  friends.  The  latter  was  ufed  very  ill 
by  the  king  of  France  in  this  bufiiiefs.  He  had 
agreed  with  that  prince  in  acknowledging  Alex- 
ander; whofe  right  had  been  folemnly  judged, 
and  unanimoufly  approved  of,  in  a  council 
held  by  them  both:  nor  does  it  appear  that  the 
defign  of  rejudging  it  now,  before  another  coun- 
cil, had  been  either  concerted  with  Henry, 
cr  communicated  to  him,  except  by  a  general 
notice,  given  to  aill  the  vaflals  of  France,  that 
fuch  a  council  was  fummoned.  For  thefe  rea- 
fons  he  neither  intended  to  go  himfelf  thither, 
nor  did  he  fend  to  it  any  of  his  barons  or  bifhops. 
Alexander  knew  this,  and  it  gready  encouraged 
him  not  to  comply  with  the  defire  of  Louis. 
When  that  king  arrived  at  Dijon,  the  earl  of 
Champagne  met  him  there,  and  informed  him 
diftindly  of  what  was  ftipulated  in  the  treaty 
with  the  emperor.  He  expreft  great  refent- 
ment  at  the  earl's  having  engaged  him  fo  far 
to  that  prince,  denying  that  he  had  given  him 
any  authority  for  it.  The  earl  appealed  to  the 
bifhop  of  Orleans,  who  not  daring  to  make  a 
poiitive  anfwer,  he  then  produced  to  Louis  his 
P  4  own 
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BOOK  If.  own  letter.  Agalnil  the  jHirength  of  this  evi- 
dence, the  king,  it  feems,  had  nothing  to  reply : 
but,  being  diftrefled  by  the  obftinacy  of  Alex- 
ander, and  yet  unwilling  to  renounce  him  (for 
the  dilcourfes  of  that  pontiff  had  made  no  little 
impreffion  upon  him\  he  vvould  have  been  glad 
to  free  hinifelf  by  did^vovving  his  minifler. 
This  neceflariiy  occaiioned  a  good  deal  of  heat 
and  ill  temper  on  either  fide,  which  turned  very 
much  to  Alexander's  advantage  ;  for,  in  pro- 
portion as'Louis  was  difpleafed  with  the  earl, 
he  grew  more  averfe  from  Viftor.  When  the 
day  which  fiad  been  fixed  for  tl:e  conference 
came,  the  emperor  and  that  pontiff  appeared 
upon  the  bridge  of  St,  Jean  de  Laone,  which 
was  the  boundary  that  feparated  the  Imperial 
from  the  French  dominions;  but  finding  neither 
Louis  nor  Alexander  there,  and  underilanding 
that  the  latter  had  refolded  not  to  come,  they 
prefently  returned  to  tiie  emperor's  camp,  with 
bitter  complaints  that  the  king  had  broken  his 
faith.  After  their  departure  Louis  came, 
and  propofed  to  fome  deputies,  left  to  confer 
with  iiim,  a  proloiigation  of  tl)e  time  afhgned 
in  the  convention  tor  holding  the  council,  be- 
caufe  the  terms  of  the  ao;reement  made  in  his 

v,aoc.ores  -^^^^-^^q  ^^d  j-^Qt  been  properly  explained  to  him 
till  the  preceding  day,  and  it  would  be  indecent 
to  conclude  fo  haflily  an  affair  of  fuch  moment. 
The  deputies  had  no  power  to  grant  this  pro- 
lonj^ation;  but,  the  next  morning,  in  the  palace 
of  the  duke  of  Burgundy,  where  he  lodged, 
the  earl  of  ^Champagne  declared  to  hirn^  that, 

as 
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as  the  covenant  made  with  the  emperor  had  not  BOOK  IL 
been  fulfilled,  he  thought  himlelf  bound,  by 
the  oath  which  he  had  taken,  to  transfer  his 
horaslge,  and  all  the  fiefs  be  held  in  France,  to 
that  prince:  but  he  had  obtained  from  his  Im- 
perial Majefty  a  delay  of  three  weeks,  on  thefe 
conditions,  that  the  king  (hould  engage,  and 
give  hoftages  to  the  emperor,  that  he  would 
come  on  the  day  appointed,  and  bring  with  him 
Alexander;  and  moreover,  that  he  would  hear 
the  caufe  of  both  parties,  and  acquiefce  in  the 
judgement  of  thofe  good  men  of  the  empire 
and  of  France,  to  whom  the  deciiion  of  it 
fhould  be  referred,  or  elfe  deliver  himfelf  up 
at  Befancon  a  prifoner  to  the  emperor. 

Thefe  were  hard  terms  :  but  Louis  was  not 
in  Circumfiances  to  refufe  or  difpute  them. 
For,  befides  the  damage  he  would  have 
brought  on  himfelf  and  his  kingdom,  by  lofing, 
the  homage  and  feudal  territories  of  the  earl 
of  Champagne,  he  was  afraid  that  the  emperor 
fliould  declare  war  againfl:  him,  and  break  into 
Burgundy,  by  a  fudden  attack,  which  he  was 
very  ill  able  at  that  time  to  refift.  For  he  had 
brought  with  him  many  biihops,  but  few 
barons  or  knights ;  whereas  all  the  nobility 
of  the  empire  had  attended  the  emperor's  (um- 
mons,  and,  under  the  name  of  a  council, 
compofed  in  reality  a  moft  formidable  army. 
The  king  therefore  was  conflrained  to  yield  to 
all  the  conditions  which  Frederick  had  prefcri- 
bed,  and  gave  for  his  hoftages  the  duke  of  Bur- 
gundy, the  earl  of  Flanders,  and  the  earl  of 

Nevers. 
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BOOK  11.  JsJevers.  He  now  feemed  neceffitated,  either 
to  concur  with  the  council  in  acknowledg- 
ing Vi6lor,  if  they  fliould  decide  for  that 
pontiff,  which  appeared  hardly  doubtful,  or 
expofe  his  realm  to  fuch  calamities  as  might 
even  intimidate  the  zeal  of  a  bigot.  But,  be- 
fore the  time  came  for  his  meeting  the  emperor 
and  holding  the  council,  a  letter  from  Alex- 
ander revived  his  fpirits.  That  pontiff,  whom 
he  had  informed  of  the  treaty  h?.  had  made,  and 
the  obligation  he  was  under  of  bringing  him 
to  the  council  at  the  end  of  three  weeks,  im- 
mediately apphed  to  the  archbiftiop  of  York 
and  the  two  Norman  bifhops  of  Lifieux  and 
Evreux,  whom  Flenry  had  fent  to  attend  him, 
V. Duchefne, ^j^^j  befouffht  them  to  employ  all  their  credit 
Epift.  50.  v^ith  that  prince,  m  his  behalf,  at  this  cr.fis. 
No  peace  being  yet  made,  and  the  behaviour 
of  Louis  having  been  for  fome  months  very 
■unfriendly  towards  him,  Henry  had  not  dif- 
banded  his  army.  Alexander  implored  him  to 
advance  with  that  army,  as  faft  as  he  could, 
towards  Dijon,  and  by  a  timely  affiiiance  de- 
liver his  liege  lord,  and  the  pope  he  had  ac- 
knowledged, from  being  opprell:  by  the  force 
of  the  emperor.  Inllead  or  liffeiung  10  the 
voice  of  refentment,  which  might  have  periua- 
ded  him  to  leave  the  king  of  l^'ra  see  urder  the 
difFiCulties  he  had  brought  on  himlelf,  by  act- 
ing feparately  from  him,  and  againit  his 
opinion,  he  gladly  embraced  the  occafion  of 
ferving  that  monarch  and  recovering  his  affec- 
tion, while,    at   the  fame  time,  he   laid   the 

higheil 
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higheft  obligat'on  imaginable  upon  Alexander, BOOK   ir. 
whofe  caufe  he  had  efpoufed.    Accordingly  he  '^    "       * 
marched  with   the   ntmoft  expedition,  taking 
his    road    th rough    Berry,    where    Alexander 
then  iefided.   When  he  was  come  within    the 
diftance  of  two  or  three  days  from  Dijon,  he 
fent  forwards  fome  of  his  f^rvants,  to   notify 
his  approach,  and  deiired  that  pontifFto  difpatch 
them  to  Louis,  with  the  flrongefl:  afliirances  of 
his  readinefs  to  exrofe  himfelf  to  all  dangers,  for 
the  honour  and  lervice  of  that  monarch.  Alex- 
ander immediately  lent  them  to  Dijon,  with  a 
letter  to  Louis,  exhorting  him  to  receive  them^  ^  .„ 
as  their  mclfage  deierved,  to  thank  their  mafterutfupra.' 
for  fo  re:;fonable  and  fo   afFcdionate   an    offer, 
and  with  out  delay  to  accept  it.     They   found 
him  difpofed  to  follow  this  advice  with  moil: en- 
tire fatisfadion.    The  harih  and  offenfive  ufage 
he  had  received  from  the  emperor    made    him 
confide  r  that  prince  as  an  enemy,  who  meant 
iujuriouiiy  to  obtrude  a  Jalfe    pope  upon    him 
by  force  of  arms.     He   therefore    preiled    the 
king  of  England,  who  alone    could    preferve 
him  from   the  terror    of  that  force,  to    haften 
to  his  fuccour.      While    this   negociation   was 
on  foot,   there  began  to   be  a  famine   in   the 
emperor's  camp;  tne  country  about  it  not  fur-Y'^"<^<"'<^s 
nifhing  provifions  fufficient  for  fuch  a  number ^^^^^*  utfup, 
of  perlons  durmg  lb  long  a  time,  and    no  ma- 
gazines having  been  formed  to  fupply  them,  as 
he  did  not  expert  that  thebufinels  upon  which 
he  brought  them  thither  would  have  been  fy 
dehyed.     This,  together  with  the  intelligence 

of 
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BOOK    n.  of  Henry's  approach,  made  him  take  a  refolu- 
'       "       '  tion  to  return  into  Germany,  without  meeting 
the  king  of  France,  or    holding   the  council. 
V.  Aa.  Aiex.^g  are  told  that,  in  order  to  vindicate  his  in- 
tended  departurcj  he  lent   nis  chancellor,  the 
archbilhop  of  Cologne,  to  fay  for  him  to  Louis, 
that  it  belonged  to  no  prelates,   but    thofe  of 
the  holy  Roman  empire,  to  judge  of  the  elec- 
tion of   a  bifhop   of  Rome;   and  confequently 
the  king  and  clergy  of  France  had  only  a  right 
to  be  prefent  and  hear   their  decifion.     Or  (as 
F'£?v"^'n  ,  J  ^"ofh^""  contemporary  author  relates  it)  thearch- 
DuGhe&e.      bifhop  denied,  tliat  the  emperor  had  ever  ob- 
liged himlelf  to  admit  any    partners  in  judg- 
ing a   caule  which   concerned  the  church    of 
Rome;  that  fee  beingvvhoUy  under   his   own 
jurifdidion.     But  whatever  claim,  either   the 
emperor,  or  the  prelates  of  the  empire,  might 
have  to  an  excluiive  authority  in  this    matter, 
Frederick  himfelf  hadgiven  it  up,  by  propoling 
this  council.     For  he  and  the  empire  had   be- 
fore decided  the  queftioa  in  favour  of  Vi61:or; 
nor  was  there  any  occaiion  to  deiire    the   king 
and  prelates  of  France  to  alfemble  a   council 
upon  the  fame  difpute,  if  they  had  properly  no 
cognifance  of  it.     Even  in  the  letters  that  the 
¥.  Epjf!,       emperor  wrote,  to  invite  foreign  bifhops  to  the 
Freclap.        council  of  Favia,  h€  had  expreft  his  intention, 
■^  "^"^'        tfja^  it  foould  be  declared  in  his  prejence^  by  their 
jufl  judgment,  ivhich  of  the   two  popes   had  a 
right  to  the  government  of  the  imiverfal  church, 
]f  therefore  he  now  claimed  an  excludve  pre- 
rogative to  judge  for  himfelf,  or  by  the  pre- 
lates 
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lates  of  the  empire  alone,  upon  the  eledlon  ofJ^OOK  ir. 
a  bifhop  of  Rome,  he  a£led  in  contradi6tion  to 
all  his  former  condu (ft,  as  well  as  to  the  engage- 
ments he  had  taken  with  Louis,  through  the 
intervention  of  his  friend,  the  earl  of  Cham- 
pagne. And  one  can  hardly  believe  that  fo 
wife  a  prince  would  have  choien  to  incur  the 
reproach  of  fuch  inconfiftency,  when  he  had  fo 
good  a  reafon  to  excufe  his  fudden  departure 
as  the  famine  in  his  camp.  There  is  a  ftrong 
probability  that  he  quitted  the  neighbourhood 
of  St.  Jean  de  Laone  before  the  day  appointed 
for  holding  the  council  j  for,  other  wife,  he 
would  have  had  a  ftill  better  plea,  namely, 
the  abfence  of  Alexander,  who  remained  in  the 
monaftery  of  Bourgdieu  in  Berry,  notwith- 
ftanding  the  aflbrances  which  Louis  had  given, 
that  he  would  bring  him  to  appear  before  the 
council:  and  in  that  cafe  the  king,  not  the 
emperor,  would  have  broken  the  articles  of  the 
compa<5t  between  them  ;  nor  could  the  former 
have  recovered  his  hoflages,  without  yielding 
up  his  own  perfon  in  their  ftead,  or  joining 
with  the  emperor  to  condemn  and  depole  Alex- 
ander, on  account  of  his  non-appearance. 
Perhaps  indeed  that  pontifFmighthave  ventured 
to  come  under  the  guard  of  King  Flenry  :  but, 
as  it  was  contrary  to  his  former  declarations,  it 
is  much  more  probable  that  he  would  have  per- 
fifted,  in  not  fubmitting  himfclf  to  the  judica- 
ture of  tins  afi'embly.  Certain  it  is,  that  the 
retreat  of  Frederick  and  his  army  extricated  both 
feis  holinefs  and  the  king  of  France  from  fuch 

difficul* 
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BOOK  .II.  difficulties  as     they  could   hardly   have  fur- 
mounted  ;  and  that  retreat  was  no  lefs  owing 
to  the  king  of  England's  approach,  than  to  the 
want  of  provifions  in  the   emperor's  camp. 
Henry,  finding  that  the  firft  news  of  his  being 
on  his  march  had  efFeSu ally  anfwered  his  pur- 
pofe,    advanced    no  further  than   Bourgdieu, 
where  Alexander,  on  whofe  head  he  had  fixed 
the  triple  crown,  received  him  with  the  ac- 
knowledgements due  to  a  fervice  of  fuch  mighty 
importance.     Nor   was  Louis  lefs   fenfible  of 
his  own  obligation  to  him  in  this  affair.     He 
felt  it  fo  ftrongly,  that  it  effaced  from  his  mind 
all  the  impreifions  which  had  been  made  againft 
that  prince  by  the  intrigues  of  his  enemies. 
They  both  had  foon  afterwards  a  meeting  with 
Alexander  at  Touci  upon  the  Loire,  where  the 
two  kings,  walking  afoot  on  each  fide  of  his 
horfe,  held  the  reins  of  his  bridle,  and  led  him 
to  a  pavilion  which  was  prepared  to   receive 
them;    A  fpeSlacle  (fays   Baronius)  to  God, 
angels,  and  men,  fuch  as  had  not  yet   been  feen 
in  the  world  J  It  was  indeed  aflonifhing  :  but 
the  emperor  himfelf,   by  the   bigotry   of  the 
times,  had  been  compelled  to  fubmit  to  a  like 
humiliation.    For,  at  the  ceremony  of  his  firfl: 
reception  in  Rome,    he  held   the  ftirrup   of 
Adrian  the  Fourth,  much  againft  his  own  will, 
after  a  long  and  very  warm  difpute  with  that 
pontiff.     It  is  faid  that,  having  held  it  on  the 
wrong  fide,  of  the  horfe,  and  being  admonifhed 
of  his  error  by  the  pope,  he  made  anfwer,  that 
Us  ignorance  muji  be  excufedy  as  he  had  never 
\  -  before 
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before  done  the  office  of  a  groom.  When  the ^O OK  if. 
veneration  for  the  papacy  was  carried  lo  high,'  ^^~  ^ 
and  fuch  a  kind  of  idolatry  was  paid  to  the 
perfons  of  the  biihops  of  Rome,  even  by  the 
greateft  princes,  a  ftory,  which  Baronius  has  v.  Baron. An. 
related  in  his  annals  under  this  year,  will  not  ^'^*^''^^^='^- ^^'' 
feem  incredible.  He  fays,  that,  Vv^hen  Alex-p"^^!^  J5, 
ander  made  his  firft  entrance  into  Montpellier, 
among  the  Chriftian  nobility  that  attended 
him  on  his  way,  in  a  folemn  proceflion,  there 
was  a  Saracen  prince,  or  emir,  who  reverently 
came  up  to  him,  and  kifled  his  feet,  he  being 
onhorleback;  theri  knelt  down  before  htm,  and 
bo'iving  his  head  adored  him  as  the  holy  and 
GOOD  God  o?  the  Christians.  He  does 
not  tell  us  that  Alexander  in  any  manner 
reproved  him  for  his  blafphemous  error  j  but, 
on  the  contrary,  takes  notice,  that  he  (hewed 
him  extraordinary  kindnefs ;  and  adds,  that 
all  who  faw  it  were  filled  with  great  admirar 
tion,  and  applied  to  the  pope  the  words  of  the 
prophet  David,  Ail  the  kings  of  the  earth  fhall 
worfiip  him,  and  all  nations  Jhall  ferve  him. 
Thus,  in  that  age  of  ignorance  and  credulity, 
did  iuperllition  even  deify  the  bifhop  of  Borne  ! 
but  it  is  ftill  a  more  ihocking  impiety,  that  a 
learned  cardinal,  who  lived  in  the  feventeenth 
century,  {hould  relate  fuch  a  fad  without 
expreffing  the  leall:  difapprobation  of  it ; 
nay,  rather  vv^ith  an  air  of  complacency  and 
applaule. 

During  this  conference,  Alexander  aded  as Chron.Norm, 
mediator  between  Louis  and  Henrv,  and  ob,-P-  99^- 

tained 
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BOOK  II'  tained  a  peace  for  the  latter,  without  the  refli- 
^"^ — « — ''^  tution  of  the  forts  on  the  river  Epte,  or  any 
other  facrifices  made  by  him  to  Louis.  Grati- 
tude and  good  humour  had  entirely  expelled 
from  the  mind  of  this  monarch  all  thofe  fenti- 
ments  of  refentment,  or  political  jealoufy, 
which  had  engaged  him,  with  more  heat,  than 
reafon  or  d'lfcretion,  in  the  late  war.  He  now 
faw  the  king  of  England  in  no  other  light,, 
than  as  the  deliverer  of  him  and  the  church 
from  a  ftate  of  captivity  :  nor  was  he  able  to 
refill:  the  interceffions  of  one,  who  flood,  as  he 
imagined,  in  the  place  of  St.  Peter.  It  was 
alfo  a  great  advantage  to  Henrj's  affliirs  in 
France,  that,  by  means  of  the  late  tranfadions, 
the  earl  of  Champagne  had  loft  his  credit  with 
Louis.  And  probably  Henry  might  have 
gained  a  greater  afcendant  than  ever  over  the 
counfels  of  that  king,  if  he  had  never  quarrel' 
led  with  the  church  and  Becket.  But  it  will 
appear  by  the  fequel  of  this  hiftory,  that  no 
fenfe  of  obligation,  nor  ties  of  friendfhip,  could 
reftrain  or  mitigate  the  fury  of  religious  zeal 
in  a  bigot  fo  warm  as  Louis,  who  was  tranf- 
ported,  by  the  hatred  arifing  from  thence, 
even  to  a6:s  of  hoftility  the  moft  repugnant  to 
morality  and  natural  juftice. 
Chron.Norm.  About  this  time,  Henry  received  an  extra- 
^"P^^*  ordinary  embafiy  from  the  Mahometan  king 
of  Valencia  and  Murcia,  with  a  moft  fplendid 
prefent  of  gold,  filk,  horfes,  camels,  and  other 
valuable  commodities,  the  produce  of  i\frick  or 
the  Eaft.     I  find,  in  feme  of  the  Spanifh  hifto- 

rians. 
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rians,  that  Raymond,  earl  of  Barcelona,  and  BO  OK  It 
regent  of  Arragon,  affifted  this  prince  againft^       "^ 
the  Miramolin,  or  chief  of  the  Moors  named 
Almohades,  whofe  arms  he  had  drawn  upon 
himfelf  by  refufing  to  pay  him  the  obedience  to 
which   the   other  Mahometans  in  Spain  had 
fubmitted.  It  was  the  interefl  of  the  Chriftians  . 
to  fupport  thefe  lefler  princes  againft  that  great 
potentate  ;  and  therefore  Raymond  a£led  wifely 
in  making  this  league.  As  his  dominions  were 
contiguous   to   the  dutchy   of  Aquitaine,  the 
king  of  Valencia  might  hope  to  obtain  fome  ad- 
vantage, by  connecting  himfelf  alfo  in  friend- 
Ihipwith  Henry,  whofe  alhance,  together  with 
that  of  the  Arragonefe  and  the  Catalans,  would 
add  much  to  his  ftrength  in  the  very  difficult 
war  he  had  to  fuftain.     This,  I  prefume,  was 
the  real  motive  of  this  expenfive  embafly  3  to 
which  the  Englifti  monarch  made  a  proper  and 
becoming  return,  by  fending  him  prefents  of 
ftill  a  greater  value,  with  afllirances  of  a  reci- 
procal regard  and  efteem :  but  we  are  not  in- 
formed that  he  gave  him  either  money  or  troops; 
nor,  indeed,  that  the  embailadors  applied  to 
him  directly  for  any  fuch  afliftance ;  the  inten- 
tion of  their  mafter  being  only  to  lay  a  foun* 
dation  of  amity,  on  which  he  might  afterwards 
ground  a  requefl  of  that  nature.     It  is  not  un- 
likely, that,  in  confequence  of  this  intercoufe, 
a  trade  might  be  fettled  between  the  Moors  of 
Valencia   and    Murcia   and    Henry's    French 
fubjeds,  efpccially  thofe  of  Aquitaine  :  for  the 
Vol*  III.  C  wifdoin 
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OOK  II.  wifdom  of  that  prince  would  naturally  teach 
"^       ^him,  that  a  treaty  of  commerce,  which  might 
open  to  his  people  any  new  fource  of  wealth, 
was   equivalent  to  a  conqueft.     He   gained   at 
leafl  this  benefit,  from  the  advances  made  to 
him  by  the  king  of  Valencia,  that  it  added  to 
the  veneration  his  fubjects  had  for  him,  to  fee 
the  prince  of  a  remote   and  infidel  nation  thus 
follicit  his  friendfliip.     Nothing  more  affects 
the  minds  of  the  people  than  a  novelty  of  this 
kind :  and  whatever  raifes  the   reputation  of  a 
king  increafes  his  power. 
Gerv.  Chion.      During  the  courfe  of  thefe  various  affairs  in 
^"^^""•^^5 1- France,  Henry  had  lofl  a  very  affedionate  friend 
and  fervant   in  England.     Theobald,  the  old 
archbifliop  of  Canterbury,  died  in  April,  eleven 
hundred  and  fixty-one.      We  have  a  letter, 
which  he  fentthejyear  before  to  that  monarch, 
V.Johan.      and  wherein   he  mofl:  pathetically  exhorts  and 
Saiifo.  epilt.  implores  him  to  return  to  his  kingdom,  which 
•'*  wanted    and    earneltly    defired    his    prefence. 

"  May  it  pleafe  your  majejiy  (fays  the  good 
"  prelate)  to  return  to  your  own  peculiar  people  \^ 
by  which  expreflion  he  intended  to  infinuate  to 
him,  that  the  people  of  England,  who  had  no 
other  fovereign,  were  better  entitled  to  his  af- 
fection and  care,  than  the  Normans  or  any  of 
his  fubjedts  in  France.  And,  after  having  laid 
before  him  other  realons  of  importance,  which 
miglit  induce  him  not  to  ftay  any  longer 
abroad,  he  mentions  his  own  delire  to  fee  him 
again  before  he  died.  The  expreffions  he  makes 

ufe 
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ufe  of  are  very  afFecting.    "  My  fledi  (fays  he)  BOOK  IL 

"  is  confumed,  and  my  foul  is  on  the  point  of 

"  departing  from  my  body;  but  it  ftill  lingers 

*'  in  hope  and  delire  of  your  coming.     It  re- 

"  fufes  to  hear  the  call  of  nature ;  nor  will  it  fuf- 

"  fer  mine  eyes  to  clofe,  till  they  have  had  the 

*'  fatisfa6lion  of  beholding  your  face."  Henry 

had  a  heart  mofl  tenderly  feniible  to  the  kind- 

nefs  of  his  friends,  and  did  not  think  it  beneath 

the  dignity  of  a  king  to  love  a  faithful  fervant. 

Nor   was   he   ever  unmindful  of  the  duty  he 

owed  to  his  fubje6ls  in  England :  but  his  new 

quarrel   with    Louis,  and  the  incidents   that 

arofe    with   relation    to   the    fchifm   between 

Alexander  and  Vi6lor,  confined  him  in  France 

againft    his    will  ;    fo    that,    unhappily,    the 

good    archbiiliop   died   without    having    feen 

him. 

The  fee  of  Canterbury  being  thus  vacant,  it 
was  a  point  of  the  utmoil:  coofequence  for  the 
king  to  confider,  whom  he  fhould  raife  to  that 
dignity ;  as  he  had  now  a  purpofe  of  reftrain- 
ing  the  licentioufnefs  of  his  clergy,  and  bring- 
ing them  under  the  coercion  of  the  civil  autho- 
rity, from  which  the  weaknefs  of  government^ 
and  the  encroachments  of  the  papacy,  during 
the  reign  of  his  predeceiibr,  had  fet  them  free. 
To  render  this  arduous  work  lefs  difficult  to 
him,  he  wanted  a  primate,  upon  whofs  prin- 
ciples and  affedtion  he  might  depend  ;  who  was 
no  bigot ;  who  perfedly  underflood  the  rights 
of  the  ftate,  and  would  dare  to  fupport  him  in 
afferting  them  againft  the  immoderate  preten- 
C  2  iions 
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BOOK  II.  fiotis  of  Rome.     He  thought,  that  In  Becket  he 
^  faw  all  thefe  qualities,  and,  perhaps,  only  in 

him  :  it  being  no  eafy   matter  to  iihd  fuch  a 
perfon  among  his  clergy.     Him  therefore  he 
refolved  to  advance  to  that  dignity  at  this  cri- 
tical time.     Becket  himfelf  much  deiired  it,  if 
we  may  believe  Gilbert  Foliot,  bifhop  of  Lon- 
don,  who  in  a  letter  which  he  wrote   to  him 
Thorn!  in  Co- ^fte awards  00  another  occafion,  affirms,  that 
dice  Cotton.  "  his   eycs   were   watchfully  fixed  upon   the 
See'the^Ap^*  "  archbiflioprick  before  Theobald   died,  and 
pendixto  the''  that  he  did  all  he  could  to  fecure  it  to  him- 
nextbook.     44  felf  on   that  event."     As  this  prelate  then 
poffeffed  the  confidence  of  the  king,  he  might 
be  allured  of  this  fa6t  from  the  mouth  of  that 
prince ;  and  without  fuch  information,  or  rather 
very  flrong  evidence,  It  is  not  probable  that  he 
would  have  ventured  to  charge  Becket  with  it 
Herihertns     in  fucli  politive  terms.     Some  friends  of  the 
in  vita  Bee-    letter,  in  their  accounts  of  his  life,  afTert  in- 
Sariiber.  in*  deed,  that,  whcn  Henry  firfl  acquainted  him 
vita  Becket.   vvith  liis  Intention  to  make  him  archbifhop,  he 

et  in  Quadri-  ^1     ^  i  r  •  '  r^    ..\     ^    '4. 

lo'^o.  gave  that  monarch  a   tair  warmng,  "  that  it 

"  would  certainly  produce  a  quarrel  between 
"  them;  becaufe  his  confclence  would  not  al- 
"  low  him  to  fuffer  many  things,  which  he 
*'  knew  the  king  would  require,  and  even  al- 
"  ready  pi  eiumed  to  do,  in  ecclefiaflical  mat- 
"  ter?."  They  add,  that,  as  he  forefaw, 
that,  by  accepting  this  oiter,  he  fhould  lofe 
the  favour,  either  of  God,  or  of  the  king,  he 
would  fain  have  refufed  it,  and  was  with  great 
difficulty  prevailed  upon  to  accept  it    by  the 

pope's 
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pope's  legate.  But  that  any  part  of  the  apolo-BQQK  il. 
gy  for  him  is  true  I  greatly  doubt  ;  as  it  (lands 
contradifted  by  the  affirmation  of  Foiiot,  which 
in  this  particular  is  an  evidence  of  far  greater 
credit  than  the  word  of  Becket  himfelf ;  and  as 
it  ill  agrees  with  the  methods  which  were  unde- 
niably taken  to  procure  his  eledion  ;  methods 
he  muft  have  known  to  be  very  inconfiftent 
with  the  canons  of  the  church  and  what  was 
then  called  its  freedom.  Nay,  even  thofe  bio- 
graphers themfelves  acknowledge,  that  one^.  Johan,  ia 
realon,  which  induced  Henry  to  promote  him^iih^i^^g  j^^ 
to  Canterbury,  was,  becaufe  he  hoped,  that,  ^yvitaS.  T. 
his  means,  he  fiould  manage  ecclefiajlical,  ^j  pi-^sl^^^'- epiiK 
well  as  fecular  affairs,  to  his  own  fatlsfaSilon, 
Indeed  no  other' rational  motive  can  be  found. 
For,  why  (hould  not  that  prince,  who  always 
confidered  propriety  and  decency  in  beflowing 
preferments,  have  chofen  one  of  his  bifhops  ta 
be  placed  at  the  head  of  the  Engliih  church, 
rather  than  a  man  not  yet  in  priefts  orders,  a 
courtier,  and  a  foldier  ?  Nothing  could  ii> 
cline  him  to  make  fo  extraordinary  and  fo  ex- 
ceptionable a  choice,  which  he  might  be  fure 
would  give  offence  to  the  body  of  the  clergy, 
and  fcandalize  many  even  of  the  laity  in  his 
kingdom,  but  a  firm  confidence,  that  he  (liould 
be  moft  ufefuliy  aififted  by  Becket  in  the  im-  ^ 
portant  reformation  he  meant  to  undertake; 
Nor  is  it  credible,  that  he  fliould  not  have  re- 
vealed his  intentions,  concerning  that  affair,  to 
a  fcivourite  minifter,  whom  he  was  accuffomed 
to  truil,  without  referve,  in  his  moft  fecret 

C  q  counfels, 
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^ooKjl^coiinfels.     But  if  fuch  a  declaration  had  been 
irade  by  that  minifter,  as  the  above-mentioned 
hiftoriaos  would  have  us  believe,  can  we  fup- 
pofe  that  a  king  fo  prudent  as  Henry  would  have 
forced  him  into  a  ilation,  in  which  he  certain- 
ly would  do  him  no  fervice,  but  might  have 
'  it  in  his  power  to  be  exceedingly  troublefome 
to  him?  It  was,  undoubtedly,  by  quite  a  dif- 
ferent language  that  the  ufual  fagacity  of  this 
prince   was  deceived.     Nor  indeed  could   the 
mofl:  jealous  and  penetrating  eye  have  difcover- 
ed  in  Becket,  before  he  was  ele^ied  archbifliop 
of  Canterbury,  any  marks  of  an  enthufiaftick 
or  bigoted  zeal;  but  feveral   indications   of  a 
contrary  temper,  and  different  principles,  had 
appeared  in  his  condua.     I  fhall  mention  only- 
two,    which   are    very    remarkable.       In  the 
third  year  of  this  reign,  a  caufe  had  been  tried 
MagSrIr.  ^icforc  the  king  concerning  the  exemption   of 
t.  h!  p.  431.  Battle-abbey  in  Suflex  from  the  jurifdiclion  of 
i^ub  anu.       ti-^g  bifhop  of  Chichefter  ;  upon  which  occahoti 
'"'  that  prelate,  to  invalidate  the  charter  of  Wil- 

liam the  Conqueror,  whereby  the  exemption 
in  queftion  had  been  granted,  aflerted  that  no 
layman,  nor  even  a  king,  had  power  to  give 
any  eccleiiaftical  dignities  or  privileges  to  a 
church  ;  and  that  none,  conferred  in  fuch  a 
manner,  could  ever  be  valid,  without  the  al- 
lov^/ance  and  confirmation  of  the  pope.  Henry 
reprimanded  him,  with  a  great  deal  of  fpirit, 
for  advancing  this  dodrine,  faying,  that  "  out 
*'  of  regard  to  the  papal  authority,  which  was 
^^  (derived  from  the  mere  conceJJio-ns  of  men,  he 

"  arsued 
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^^  argued  againil:  the  royal  authority,  which  BOOK  If. 
''  was  granted  by  God,  in  violation  of  his 
*'  oath  of  allegiance;  for  which  ouence  he  (the 
"  king)  expedled  and  required  him  to  be  ready 
"  to  anfwer  according  to  law  ;  and  called  orj. 
*'  the  whole  aflembly  to  do  juftice  againft  him, 
*'  as  one  who  endeavoured  to  deprive  his  fove- 
"  reign  of  the  ancient  dignities  and  rights  of 
^'  his  crown."  This  fpeech,  which  it  well 
became  an  Englifli  monarch  to  make,  but 
which  contained  propofitions  that  Rome  would 
have  condemned  as  damnable  hereiies,  Becket 
feconded  and  fupported  :  whereupon  the  bifhop 
of  Chichefter  was  forced  to  recant,  and  afk  par- 
don of  the  king.  In  the  conclufion,  the  royal 
prerogative,  and  the  exemption  grounded  upon 
it,  were  confirmed  by  the  whole  council,  with 
Becket's  concurrence. 

Another  ilrong  inflance,  how  little  of  the 
churchman  had  appeared  in  the  chancellor,  is 
the  offence  that  he  gave  to  the  whole  clergy  of 
England  in  the  bufinefs  of  the  fcutage  for  the 
war  of  Touloufe.  We  are  informed,  by  the 
above-mentioned  letter  of  the  bifliop  of  London, 
that  they  complained  much  of  that  burthen,  and 
imputed  its  having  been  laid  fo  heavy  upon 
them  to  Becket's  advice.  Not  that,  in  reality, 
they  had  caufe  to  complain  :  but  the  do6lrines 
of  Rome  had  taught  them  to  regard  all  fecular 
fervices  as  inconiiftent  with  their  fpiritual 
fundlions  ;  and  they  wanted  an  exemption  from 
all  publick  charges,  efpecially  thofe  of  a  mili- 
Jary  nature,  not  only  for  then:ifelves,  but  for 

C  4  their 
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BOOK    IL their  tenants  and  vaiTals.  Thefe  pretenfions  had 
'  " '  "    gained  ground  during  the   reign  of  king  Ste- 
phen, and  every  zealot  for  ecclefiaftical  hberty 
continued  to   maintain  them.     Even  the  beft 
of  tiiem  (for  fuch  we  may  reckon  the  bidiop 

pradici  °'  ^^  London)  fpoke  of  this  impofition  as  a 
wound  to  t/je  vitals  of  the  church.  .  Yet  Becket 
did  not  fcruple   to  give  that  zvound^  liowever 

Sanib^Epifl.  careful  he  was  afterwards  of  her  fafety.     It  is 

^.  very   obfervable,    that   even    his     friend    the 

archbifhop  of  Canterbury,  in  one  of  the  let- 
ters he  wrote  to  Henry  a  little  before  he  died, 
declares  to  that  prince,  "  that,  being  fenfible 
^'  his  end  was  now  approaching,  he  had  vow- 
''  ed  to  God,  among  other  things,  to  prohl^ 
"  bit^  under  pain  of  excommunication^  the  ex^ 
"  adlion  of  the  fecond  aid  which  his  brother 
''  the  archdeacon  had  impofed  on  the  church.^'* 
^hh  fecond  aid,  I  prefume,  was  only  a  fecond 
payment  of  the  fcutage  afTelied  on  the  clergy 
for  the  Vv-ar  of  Touloufe.  The  archdeacon 
wuho  impofed  it  was  no  other  than  Becket ;  and 
it  w^ould  have  been  an  extraordinary  circum- 
Ifance  in  the  hiftory  of  that  prelate,  if  he  had 
been  excommunicated  on  this  account,  and 
afterwards  fainted  for  having  oppofed  the 
conllitutions  of  Clarendon.  But  the  old  arch- 
bifiiop  died  ;  and  no  regard  was  paid  to  his 
opinion  of  this  matter,  either  by  the  king  or 
the  chancellor.  Perhaps  indeed  the  letter  wag 
never  fent ;  for  it  has  neither  date,  nor  fuper- 
fcription,  except  the  word  Cantuarienfs :  yet 
it    evidently    {hews    the    fenfe    which     the 

Engliih 
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EnglifH    clergy  had   of  this   impoiition,    and  SO  OK  ir» 
alfo  that  it  was  laid  upon  them  by  Becket's  ^       ^— ' 
advice.     After   fuch  teftimonies  of  his  zeal  to 
maintain   the   royal  prerogatives,  againft   the 
exorbitant  claims  of  Rome  and  the  church,  it 
is  no  wonder  that  Henry  fhould  believe  him 
no    bigot.     And    that   opinion    was,  unquef- 
tionably,  the  principal  caufe  of  this  unhappy 
choice,  which  proved  the  fource  of  great  dif- 
quiet  to  that  monarch  and  his  kingdom.     He 
had  lately  given  a  new  and    very  high   mark  ¥^"^^'''^,"^  ^* 
of  his  efteem   to  Becket,  by  entrufting  him 
with  the   education   of  the  young  prince   his 
eldeft    fon  ;  and  he   intended    that    he  (hould 
ftill  retain  this    charge,  and   the   great  office 
of  chancellor,  together  with   the  archbiihop- 
rick:  fo  that  all  power,  civil  and   eccleliafti- 
cal,  prefent  and  future,  feemed  to  be  put  in- 
to the   hands   of  one  man.     This   neceffarily 
drew  upon  him  a  heavy  load  of  envy,  which, 
with  the  unfuitablenefs    of   his  general   cha- 
ra6ler,  and  manner  of  living,  to  fuch  an  emi- 
nent   eccleliaflical   dignity,  threw   difficulties 
in  his  way,  that  nothing  but  the  force  of  the 
royal   authority    could    remove.       It  appears  y*  %'^' 
from  an  epiftle  fent  to  him  afterwards  by  all  c'antuarien. 
the  bifhops  and  clergy  of  England,  that,  as  Edit. 
far  as  they  durft,  they  figniiied,  at  this  time,  eCo.f Vatic» 
their   difapprobation   of   the  king's    defire    to  Epift.126.L1. 
promote    him    to  Canterbury ;  and  that,    in 
ipite  of  the  popularity  which  he  had  fo  much 
aifecled,    the  whole  nation   cried  out  againfl 
it=     We  are  alfo  alllired  by  the  fame  evidence, 

which 
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BOOK  11. vvhich  can  hardly  be  rejected,    that  Matilda 
*"'     '^       '  did   her  utmoft   to  difluade  her  fon  from  it. 
But,  though,    upon   other   occafioos,    Henry 
paid   her  the   greateft  refpecSl,  he  determined 
to  a6l  in  this  matter  by  his  own  judgement; 
and  having  taken  his  part,  as  he  believed,  on 
good  reafons,  his  pallions  were  heated  by  the 
oppofition  he  met  with,  and  his  afFedion  foi* 
his    favourite    concurred  with  the  pride     of 
royal   dignity    to    make  him    adhere    to    his 
purpofe.     Nor  was  Becket  himfelf  lefs  eager 
than  his  mafter  in  the   affair,  if  we  may   be- 
lieve the  teftimony  of  the  bifhop  of  London, 
who  fays,  in  the  letter  I  have  quoted  before, 
that,    as    foon    as   the    death   of   archbifhop 
Theobald   was  known   to    that   minifter,  he 
^^^;^^c/ to  England,  in  order  to  procure    the 
vacant  fee  for  himfelf.     Yet  he  found  fuch  an 
unwillingnefs  in  the  eledors,  that,  notwith- 
flanding   all  his  power,    and  the  addrefs  he 
Gervafe  fiib  always  fhewed  in  the  condud  of  bufinefs,  he 
ann.  1161.    ^y^g  j-jQi-  eledled  till  above  a  twelvemonth  after 
tonian.  epift.  his  predeceffor's  deceafe.     Henry  at  \d.{k.gxo\Y' 
i62.utfupra.ing    impatient  of  fo   long   a  delay  fent  over 
from    Normandy    his  jiilficiary,    Richard    de 
Lucy,  to  bear  his  royal   mandate  to   all  the 
monks  of  Canterbury  and   fuffragan   bifhops, 
that,    without     further      deliberation,      they 
fhould  immediately  ele61:  his  chancellor  Becket 
to  be   their  archbifliop.     So  great  a  minifter, 
who   brought   fuch    an    order  from    a    kins;, 
whom  no  perfon  in   his  realm   had  ever  dil- 
pbeyed,  except  the  Lord  Mortimer,  wbofe  re^ 

bellioiTL 
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bellion  had  ended  fo  difgracefully  to  himfelf,BOOIC  IT. 
could  hardly  be  reiifted  by  eccleliafticks.  Yet 
the  bifliop  of  London  had  the  courage  to  re- 
fift  him;  and  (if  we  may  beheve  what  he 
himfelf  avers  in  his  letter  to  Becket)  did  not 
give  way,  ////  hanijhment  and  frofcription  had 
been  denounced  againjl  him  and  all  his  relations 
by  the  juftlciary  of  the  kingdom.  The  fame 
threats,  he  tells  us,  were  ufed  to  the  other 
electors.  All  were  made  to  underftand,  that, 
if  they  refufed  to  comply,  they  would  be 
deemed  the  kings  enemies^  and  treated,  as 
fuch,  with  the  utmofl  rigour.  "  The  fword 
*'  of  the  king  (fays  the  above-mentioned  pre- 
*'  late  to  Becket)  was  in  your  hand,  ready  to 
"  turn  its  edge  againft  any  upon  whom  you 
*«  fhould  frown ;  that  fword  which  you  had  be- 
''^  fore  plunged  into  the  bowels  of  your  holy  mother^ 
*'  the  church^"*  He  explains  thefe  lafl  words 
to  mean  the  wound  which  had  been  given  to 
the  privileges  of  the  church,  by  the  impofitioii 
which  the  chancellor  had  laid  on  the  clergy 
for  the  war  of  Touloufe;  and  concludes  the 
fevere  remonftrances  upon  the  irregularity  of 
his  elecftion  with  the  following  words,  'That 
if  (as  he  himfelf  had  afferted  in  a  letter  to 
which  this  was  an  anfwer)  the  liberty  of  the 
church  was  the  life  of  the  church,  he  then  had 
left  her  Ufelefs.  It  was  indeed  a  more  violent 
and  arbitrary  proceeding  than  any  that  had 
hitherto  been  known  in  this  reign.  For 
though  Henry,  ever  fince  his  acceflion  to  the 
crowDj  had  maintained  the  indifputable  pre- 
rogative 
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BOOK  Il-rogatlve  of  it,  not  to  let  any  archbifhop  of 
^  ^bifhop  be  chofen  without  his  recon:imendation, 
which  the  chapters  and  others  concerned  had 
always  obeyed  ;  yet  flill  feme  appearance  of  a 
free  ele6tion  was  kept:  the  electors  were  in- 
fluenced rather  than  compelled ;  or  at  leafb 
the  compulfion,  which  they  were  really  un- 
der, was  decently  hidden.  But  in  this 
inftance  all  the  terrors  of  power  were  em- 
ployed without  difguife,  and  even  beyond 
the  bounds  of  juftice.  How  very  defirous 
Henry  was  to  carry  this  point  appears  moft 

^J^l"^"^^' jftrongly  from  his  words  to  Richard  de  Lucy, 
before  he  fent  him  to  England.  He  faid  to 
him,  "  Richard,  if  I  were  now  lying  dead, 
*'  would  you  not  endeavour  to  raife  my  eldeft 
*'  fon  to  the  throne?"  And  upon  his  anfwer- 
ing  that  he  would,  to  the  utmoft  of  his 
power,  the  king  replied :  Kndeavoiir  equally 
to  raife  my  chancellor  Becket  to  the  fee  of  Can- 
terbury. Every  objection  to  his  promotion 
being  thus  overcome,  the  prior  and  monks  of 
Canterbury,  with  the  futfragan  billiops,  in 
prefence    of   the    young    prince     Henry,    of 

Qerv.  &  Di-  j^Jchard  de  Lucy,  and  many  of  the  nobles  af- 

1^62."  '  fembled  at  Weft minfler,  on  the  third  of  June, 
in  the  year  eleven  hundred  and  fixty-two, 
the  forty-fourth  of  Becket's  age,  elected  that 
minifter  into  the  fee  of  Canterbury:  nor  did 
any  man  dare  to  oppofe  it,  or  exprefs  afiy 
diflike  of  what  had  been  done,  except  Gilbert 
Foliot,  then  bifliop  of  Hereford,  and  prefently 
afterwards    tranflated   to  London,    who  veii? 

tured 
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tured  to  fay,  when  the  ceremony  was  over,  BOOK  IL. 
that  the  king  had  worked  a  miracle^  in  havings  Fitz-Stenhea 
that   day,  turned  a   layman  and  a  foldier   into  in  vitaBecket. 
an  archbifhop.     After  the  eledlion,  the  prince,  ^^"^^^^5  "^ 
by   a  commimon  rrom  his  rather,    gave   the 
royal   affent  to   it ;  and  then  Becket  removed 
from  London  to  Canterbury,  where  he  was 
confecrated  by  the  bifhop  of  Winchefter  j  the 
fee  of  London,  to  which  properly  that  office 
belonged,  being   vacant.     Not  only  the  pre- 
lates and  clergy  of  the  province,  but  mod  of 
the    nobility,  and  the   young  prince  himfelf, 
attended  the  ceremony,  paying  thefe  honours 
to  the  favourite  as  much  as   to  the  primate. 
It    is    remarkable,    that  he  had  taken  priefts 
orders  only  one  day  before  his  confccration. 

Prince  Henry  had  been  feat  to  England  by 
his  father,  that  the  barons  of  the  realm  might 
do  homage  to  him  as  heir  apparent.  They  per- Chron.Nomi* 
formed  that  ceremony  before  the  eledion  of?:-  ^V\ 
Becket,  who  was  the  nrlt  that  fwore  fealty  tohift.  fub  ana. 
him,  faving  the  faith  which  he  owed  to  the  kijig:'^^^'^-^'  53<i* 
his  father. 

About  the  end  of  January,  in  the  year  eleveni 
hundred  and   fixty-three,  that  monarch,  dif-, 
engaged  from  his  affairs  on  the  continent,  re- 
turned into  England.     The  peace  of  South- 
Wales.had  been  greatly  difturbed  in  his  abfence, 
by  the  diffatisfadion  and  courage  of  Rhees  apSeeDr.  Pow- 
Gryffyth.     After    that  prince  had   fubraitted  g'^'J^^}|^ 
and  laid  down  his  arms,  in  the  year  eleven  p.  ^o3.  ta 
hundred  and  fifty-feven,  he   was   much  dif-  ^^i. 
pkafed  that  the   territories;   which  had  been 

affigncd 
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BOOK  11. aligned  to  him  by  Henry,  did  not  lie  all  toge- 
ther, as  he  had  been  promifed  that  they  fliould, 
in  the  country  round  about  Dynevowr  and 
Carmarthen;  but  were  in  different  diibi6ts, 
and  intermingled  with  the  lands  of  other  lords. 
The  giving  them  in  that  manner  would  have 
been,  doubtlefs,  good  poUcy,  if  it  could  be  fo 
in  a  king  to  break  his  word.  But  Henry, 
having  thus  violated  the  treaty  he  had  made 
for  the  pacification  of  Wales,  did  in  efFedt 
rekindle  that  flame  of  war  which  he  had 
delired  to  extinguifh  by  prudent  conceffions, 
Rhees  ap  Gryffyth  had  never  been  a  friend  to 
the  Englifh :  but  this  rendered  him  more  their 
enemy,  than  if  they  had  continued  an  open 
war  againft  him.  Yet  he  fuppreffed  his  re- 
lentment  till  he  received  a  further  provoca- 
tion. Walter  de  Clifford,  who  had  the  govern- 
inent  of  a  caftle  in  Cardiganfhire  under  Roger 
de  Clare,  earl  of  Pembroke,  having,  on  feme 
pretence,  made  incurfions  into  his  lands  in 
that  county,  he  fent  a  complaint  to  the  king, 
who  returned  him  only  fair  words,  without 
redrefs;  at  which  lofing  all  patience,  he  boldly 
took  up  arms,  and,  with  the  afliftance  of  his 
nephew  Eneon,  a  young  man  of  great  valour, 
demoliflied  ail  the  cafties  of  the  Englifli  in 
Cardicranfliire,  which  had  latelv  been  rebuilt 
by  Roger  de  Clare,  and  fubdued  the  whole 
province,  before  any  fufficient  force  could  be 
brought  to  oppofe  him.  This  was  an  adt 
moft  oifenfive  to  the  king,  who  had  confirmed 
to   the   earl  of  Pembroke  the  grant  of  this 

couu- 
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country,  which    the  father  of  that  lord  had  BOOK  IL 
obtained    from    Henry  the  Firfl,  and   which 
having  been  loft  in  the  reign  of  Stephen  was, 
by  the  late  peace,  reftored  to  the  family :  yet, 
as  he  then  was  engaged  abroad  in  affairs  of 
great    moment,    and    could   not  be  infenfible 
that  Rhees  had  caufe  to  complain  of  ill  ufage, 
he    permitted    him    to    enjoy  the    county  of 
Cardigan,  as  a  compenfation  for  what  he  had 
an  equitable  right  to  in  the  province  of  Car- 
marthen. But  either  that  prince  was  apprehen- 
iive,  that  this  indulgence  was  no  more  than  a 
temporary  favour,  which    he    fhould    be  de- 
prived   of   when    the    king    had  lelfure     to 
chaftife  him;   or  his  ambition  was  not  fatisfied 
with  lb  fmall  a  part  of  the  kingdom  that  had 
belonged  to  his  anceftors.     For,  while  Henrjr 
was  taken  up  in  the  war  of  Touloufe,  he  led 
his  forces  Into  Pembrokefhire ;  deftroyed  all 
the  caftles  lately  fortified  there   by  the  Eng- 
li(h,  and   then  laid  liege  to  the  royal  town  of 
Carmarthen.     But  Reginald,  earl  of  Cornwall, 
who   in  the  Weifli  chronicle  is  called  earl  of 
Briftol ;  Roger,  earl  of  Pembroke ;  and  fome 
other   Englilh  lords,  affifted    by  the  fons   of 
Owen   Gwyneth,    and   by   his   brother   Cad- 
wallader ;  came  againft  him  wath  a  great  army 
of  Englilh   and    Welfh  ;  at   whofe   approach 
he  was  obliged  to  raile  the  fiege,    and  retire 
to  the  mountains    of  Brecknock.     They   did 
not  purfue  him  thither ;  but  contented  them« 
felves  with  building  a  caftle  on   the  borders, 
to    ftop    his    incurfionsi    repairing    mofl:   of 

thofe 
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BOOK  IT.  thofe    which    he    had   demolifhed   in    Pem« 
'  brokefhire,  and   refloring  to  the  earl  of  Pem- 

broke the  province  of  Cardigan. 

About  the  beginning  of  the  following  year, 
eleven  hundred  and  iixty,  died  Madoc  ap 
Meredyth,  prince  of  Powis-land.  The  WeKh 
chronicle  fays  of  him  j  "  that  he  had  been 
"  ever  a  friend  to  the  king  of  England,  and 
<«  was  one  that  feared  God  and  relieved  the 
*'  poor."  Henry  indeed  had  great  caufe  to 
lament  his  death :  for,  by  his  faithful  and 
loyal  fervices,  he  not  only  had  fecured  the 
marches  of  England,  but  had  been  very  in- 
ftrumental  in  bringing  the  other  Welfh  princes 
to  fubmit  to  that  power,  which  he,  who  was 
defcended  from  the  ancient  monarchs  of 
Wales,  was  not  afl^amed   to   obey.     Gervafe 

j^j[jjjj^^'^jj^^g*  of  Canterbury,  a  contemporary  author,  fays, 
that  Henry,  in  the  war  againft  the  earl  of 
Touloufe,  was  ferved  by  one  of  the  kings  of 
Wales.  If  any  of  them  did  attend  him  there, 
it  certainly  was  this  prince,  to  whom  that 
hiftorian  rnight  flill  continue  the  title  which' 
his  anceftors  had  enjoyed.  After  his  death, 
Powis-land,  which  he  had  held  almolt  entire, 
was  fplit  into  feveral  portions  by  the  WeKh 
gavel-kind,  and  never  again  was  united  under 
one  prince.  His  immediate  heirs  were  two' 
fons,  the  ifl'ue  of  his  marriage  with  a  daughter 
of  Gryffyth  ap  Conan,  and  three  illegitimate, 
who  (hared  equally  with  the  former  in  the  di- 
vifion  of  the  v/hoie  paternal  inheritance.  But 
his  nephew  Owen,    the  fon  of  Gryfiyth  ap 

Mere- 
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Meredyth,    ftiled     In    the   Welfh     chronicle  BOOK   il. 
Owen  Cyveliock,  had  a  diftricSl  called  by  that  ^ 

name,  which  contained  near  one  half  of 
Powis-iand,  and  had  been  held,  durhig  his 
infancy,  by  Madoc,  as  his  guardian.  The 
fovereignty  of  England  was  acknowledged  by 
all  thefe  princes;  and  therefore,  when  the 
king  returned  from  France,  he  did  not  think 
it  neceffary  to  vifit  thofe  parts  ;  but  gave  all 
his  attention  to  the  affairs  af  South-Wales, 
and  the  war  made  againft  him  there  by  Rhees 
ap  Gryffyth,  who,  remaining  unfi^bdued  in 
the  mountains  of  Brecknock,  continually  in- 
fefted  the  neighbouring  countries.  That  prince  v.  Diceto 
had  been   much  encouraged,  or    had   artfully  ^"^^S-^iJl-iub 

,  !  •  1          i  ann.  1 163. 

contrived  to  encourage  his  people,  by  pro- 
phecies publilTied  in  Wales  and  England,  pre- 
tending to  foretel  that  Henry  w^ould  never 
return  to  his  kingdom.  His  arrival  indeed 
put  an  end  to  that  delufioii,  but  not  to  the„^,^  ^, 
obitmacy  or  their  revolt,  till  he  railed  a  great  fubann.n 63, 
army,  and  advanced  witli  it  himlelf  to  Pen- 
cadyr  near  Brecknock,  where  Pthees,  being 
unfupported  by  the  other  Welili  princes,  and 
finding  himlelf  unable  to  relift  fo  formidable 
a  power,  came  to  him  and  made  his.fubmif- 
fions ;  upon  which  he  was  pardoned,  and, 
renewing  his  homage,  received  the  whole 
Cantreff  Mawr,  a  large  part  of  Carmarthen- 
ihire,  in  which  was  Dynevowr,  the  royal 
feat  of  his  anceftors,  kings  of  South-Wales, 
agreeably  to  the  articles  of  the  peace  he  had 
made  in  the  year  eleven  hundred  and  fifty- 
VoL.  Ill,  D  feven. 
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BOOK  ll-feven.     But  all   Cardiganfnire  was  left  m  the 

^■^    ^'       '  hands    of   the  earl    of    Pembroke.      Henry, 

having  thus  reflored  the  tranquiUity  of  Souths 

Wales,  without  any  bloodflied,  returned  from 

thence  into  England,  and   held   his   court  in 

great  pomp  at  his   favourite  palace  of  Wood* 

flock;    "where    Malcolm    king    of    Scotlandj 

Dlceto  imag.Owen   Gwyneth,  and    Rhees    ap    GryfFyth, 

hill,  fub,  ann.  with  all  the  Other  inferior   princes  and   chief 

^^  ^'  lords  of  Wales,  attended  his  fummons,  and  paid 

their  homage,  both  to  him,  and  his  eldell  fon 

as  heir  to  his  kingdom. 

Some  monarchs,  great  in  war,  or  while 
they  are  flruggling  ;wlth  the  ftorms  of  adver- 
lity,  fink,  in  tranquillity,  into  an  effeminate 
and  negligent  indolence,  which  feems  to  un- 
nerve all  the  vigour  of  their  minds.  But 
Henry  Plantagenet  was  notoneof  thefe.  Peace 
did  not  lay  his  virtues  afleep:  it  only  gave 
them  a  different  exercife.  His  courage  and 
magnanimity  were  then  exerted  in  corre£ling 
the  abufes  of  government,  and  bringing  the 
ftate  of  the  whole  kingdom  as  near  to  perfec- 
tion as  the  times  would  permit.  How  far  he 
had  gone  before  in  this  arduous  undertaking, 
■  the  reader  has  feen.  But  a  wife  prince  will 
never  think  of  endeavouring  to  reform  all  evils 
at  once ;  much  lefs  fuch  as  are  covered  under 
refpedable  names.  Where  he  has  not  only 
fadion,  but  prejudice,  to  contend  with,  he 
will  proceed  with  great  caution,  wait  for  pro- 
per feafons,  and  be  fure,  by  other  trials,  that 
his  authority  is  too  ftrong  to  be  eafily  baffled. 
.  ,  Nay, 
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Nay,  he  will  be  patient  till  he  has  brought  the  ROOK  II. 
voice  of  the  publick  to  declare  itielf  loudly  ^~'"*"'''~~~°' 
in  favour  of  the  reformation  he  meditates. 
Henry  did  thus  with  regard  to  the  indepen- 
dency on  the  civil  power,  which  in  Stephen's 
reign  the  Enghfh  clergy  had  arrogated  to 
themfelves,  and  flill  continued  to  claim.  But, 
before  I  enter  upon  this  fubjedV,  I  think  it 
will  be  proper  to  give  fome  account  of  him  in 
thofe  parts  of  his  character  which  make  us 
•acquainted  with  the  man  as  well  as  the  king, 
i  fhall  alfo  delineate  a  fliort  fketch  of  the  cuf-^ 
toms  and  manners  of  the  nation,  and  endea- 
vour to  fupply  whatfoever  is  w^anting  for  the 
information  of  the  reader  in  the  civil  and  poli- 
tical flate  of  the  kingdom. 

The  perfon  of  Henry  was  mafcullne  and  ro-  v.  Petri  Bic- 
bull,  excellina:  rather  in  ftren^th  of  limbs  and^^"^^!  ^F^^* 
dignity  of    afpedt,    than  in  delicate  or  exa(Slo.jerA  ejus, 
proportions  of  beauty.     Yet  his  features  were  ^t  iu  Appen- 
good;  and,  when  his  mind  was  ferene,  there  '^^' 
was  in  his  eyes  a  great  fweetnefs ;  but,  when 
he  was  angry,  they  feemed  to  fparkle  with  fire, 
and  dart  o\it  flafhes  of  lightning,  fays   Peter 
of  Blois,  in  a  defcription  he   gives  of  him  to 
the    archblfhop   of  Palermo.     This  paffionate 
temper,    W'hich  fhewed  itfelf  in    his  counte* 
nance  by  fuch  vifible  marks,  w^as  his  greatefl: 
imperfeftion ;  for,  upon    any  fudden  provoca- 
tion, he  could  not  command  the  firft  motions 
of  his  rage,  though  at  other  times  he  poffelled 
an  extraordinary  degree  of  prudence  and  judg- 
ment.    Never thelels  this  infirmity  never  be- 

D  2  trayed 
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BOOK  11.  trayed  him  into  furious  or  cruel  adions ;  but 
^■"""^^    ~^  only  broke    out  in   words   or   geftures:    nor 
did  his  anger  laft  long ;  and,  when  he   was 
cool,  his  difpofition   and  behaviour  were  gen- 
tle and  humane.     He    was    tenderly   compaf- 
lionate  to  all  perfons  in  diflrefs  ;  and  his  good 
(Economy  feemed  to  be  chiefly   employed  in 
providing  an    ample  fund  for  his    charity  and 
bounty.     Befides  what  he  laid   out  in   a61s  of 
munificence  occafionally  done,  fome  of  which 
were  the  greateft  we  read  of  in  our  hiflory,  he 
affigned  the  tenth  part  of  the  provifions  of  his 
houfhold  to   be  conflantiy  given  in  daily  alms 
to  the  poor.     His  treafures   were  ever  open  to 
all  men  of  merit;  but  he  was  particularly  li- 
beral in   his  prefents  to   ftrangers,  who  came 
to  villi  his  court ;  as  many  did  from  all  the 
nations  in  Europe,  drawn  by  his  fame,  which 
was  every   where    high  and  illuflrious.     Gi- 
V.G.  Camb.raldus   Cambreniis,  a    writer  of  confiderable 
Sianat.'c  ^T^^ote  in  thofedays,  fpeaks  of  him  with  fome 
'degree   ofcenfureon   this   account;  as    if  his 
having  been  fo  lavifli  to  foreigners  was   a  de- 
triment to    his   fervants    and    domeftick    at- 
tendants, who  were  better  entitled  to  his  gifts. 
But  very  little  regard  is  due  to  that  author  in 
what  he  fays    againft:  Henry,  towards    whom 
he    was    fowered,    not    only    by    his    preju- 
dices as  an  ecclefiaftick,  but  by  having  been 
difappointed    in    his    hopes    of    promotion, 
which  I    ihall    have    occafion    to    fay    more 
of   hereafter.     His    malignity    appears    very 
Ifrong    in    this    inftance  :    for    iurely    that 
4  prince 
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prince  deferved  no   blame,  but  rather  much  BOOK  11. 

commendation,  for  this  part  of  his    condud.^"'^"" ' 

A  generous  hofpitality  is  not  the  lead  of 
royal  virtues.  It  does  honour  to  a  nation,  and 
is  attended  with  many  political  benefits  ;  for 
guefls,  who  have  been  obliged  by  favours  con- 
ferred upon  them  in  a  foreign  court,  return 
home  the  partizans  and  friends  of  that  court, 
and  often  ferve  it  mote  ufefully  than  its 
minifters.  Nor  can  there  be  a  more  fhame- 
ful  weaknefs  in  a  king,  than  the  allow- 
ing his  courtiers  to  coniider  his  wealth  as  a 
part  of  their  property.  Henry  was  too  wife 
to  encourage  fuch  a  notion.  He  did  not  fuffer 
thofe  about  him  to  confine  to  themfelves  either 
his  purfe  or  his  ear.  As  his  own  judgment 
directed  the  courfe  of  his  bounty,  fo  his  affa- 
bility extended  itfelf  even  to  the  meaneft  of 
his  fubjecls  :  infomuch  that  his  minifters  mufh 
have  found  it  a  very  difficult  matter  to  conceal 
from  him  any  truth  which  it  was  ufeful  for 
him  to  know.  But  though  his  ears  were  al- 
ways open  to  information  or  complaint,  his 
heart  was  fhut  againfl:  calumny :  nor  did  any 
good  fervant,  through  the  whole  courfe  of  his 
long  reign,  fuffer  any  lofs  of  favour  or  credit 
by  the  iecret  whifpers  of  malice,  or  the  vain 
and  groundlefs  clamour  of  popular  rumours. 
He  was  fo  conftant  in  his  friendiliips,  and  chofe 
his  miniflers  with  fuch  difcretion,  that  not 
one  of  thofe  whom  he  principally  trufted  was 
ever  difgraced ;  except  only  Becket,  who  ra- 
ther quitted,  than  loft,  the  place  he  had  gained 

^3  ill 
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B  OOK  IL  jn  his  heart.     The  perfons  who  are  mofl  fteaJy 
~~"  ill  their  attachments  are  generally   mod  apt  to 

V, Petri  Bief.  retain  their   averfions:  and  I   find  it  obferved 
epift.iufupia^JQ  the  chara6ter  of  this  prince,  that  whom  he 
once  hated  he  could  hardly  he  perfuaded  to  ad- 
mit any  more  to  a  (hare   of  his  favour:  but  it 
does  not  appear  that  he  ever  hated  any   man 
without  a'  fufficient  caufe.     With  what   a  ge- 
nerous clemency  he  pardoned   rebellions,  and 
other  offences  committed  againft  himfelf,  fome 
remarkable  inftances  have  already  been  given, 
and  more  will  occur  in*  the  latter  parts  of  this 
hiflory  :  but  there  is  one  which  it  is  proper  to 
take  notice  of  it  here,  as  it  will  not   fall-in 
with  the    feries  of    events   in  the  following 
books. 
V.  G,  Camb.     Some  gentlemen  of  his  court  being  accufed, 
m  An'^iu  "  '  i^^  his  prefence,  of  having,  at  the  fuggeftion  of 
fecra.  the  bifhop  of  Worcefter,  talked  of  him  inde- 

cently and  to  his  difhonour,  they  did  not  deny 
the  words  which  were  laid  to  their  charge, 
but  alledged  that  they  were  fpoken  when  their 
minds  were  heated  and  difordered  with  wine. 
On  this  apology,  he  difmiffed  them  all  with- 
out any  punifhment,  and  retained  no  unkind- 
nefs  towards  them  or  the  bifhop :  an  ad- 
mirable proof  of  true  magnanimity,  and  fuch 
as  is  found  in  few  princes !  for  even  the  befl 
are  fbmetimes  more  angry  at  any  liberty  taken 
with  their  perfons,  than  at  an  a£t  of  high  trea- 
fon  againft  their  crown.  But  Henry's  good- 
nature got  the  better  of  his  pride;  and  he  v/as 
fo  v/i{q  as  to  knowj  that  his  character   would 

gain 
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gain  more  by  this  moderation,  than  it  couldBOOK  II. 
fufFer  by  any  injurious  afperfions.  Nor  would'  ""  ' 
he  encourage  the  bafenefs  and  malignity  of 
informers,  who  endeavour  to  recommend 
themfelves  to  the  favour  of  a  prince,  by  bring* 
ing  to  his  ear  the  unweighed  expreffions  of 
men  in  their  hours  of  freedom;  a  pradlice  as 
pernicious  to  the  quiet  of  the  fovereign,  as  to 
the  fecurity  of  the  fubjedl.  Henry's  behaviour 
on  this  occafion  effedually  delivered  his  court 
from  that  pefl,  and  rendered  the  air  of  it  pure 
and  healthful  to  liberty. 

Of  the  piety  of  this  prince  we  have  a  re- 
markable teftimony  from  William  Fitz-Ste-. 
phen,  a  contemporary  writer  of  Becket's  life* 
He  tells  us,  that  the  king  would  fometimes 
watch  with  the  monks  of  Merton-abbey  three 
nights  before  Eafter;  and  that,  after  the  even- 
ing-fervice  on  Good  Friday,  he  was  accuf- 
tomed  to  fpend  the  remainder  of  the  night,  till 
the  hour  of  nine,  when  the  fervice  of  Eafter 
eve  begins,  in  walking  on  foot,  and  muffled 
up  in  a  covvl,  with  only  one  companion,  to 
vifit  all  the  poor  churches  in  the  neighbour- 
hood, and  perform  his  devotions  in  them. 
The  ferious  fenfe  of  religion,  which  thefe 
practices  feem  to  indicate,  however  tindlured 
with  a  degree  of  innocent  fuperftition,  de- 
ferves  great  praife  ;  and  more  efpccially  in  a 
monarch,  who  with  fo  much  fpirit  oppofed 
the  encroachments  of  the  church  on  the  tem- 
poral rights  of  the  flate. 

D  4  No         ^ 
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BOOK  II.  No  gentleman  of  that  age  excelled  him  in 
^  ~^  '  pohtenefs,  or  had  a  more  becoming  and  agree- 
V.G.  Camb  ^j^jg  manner  of  converfms  with   all  who    ap- 

lit  iLipra,  .  .  .    '-' 

&  Petri  Blef.  proached  him.     His  wit  was  very  lively,  but 
epifto  ^         neither    petulant  nor    ill-natured  ;  fb    that  it 
nt  upia.       j-)Qj.cle  lilxxi  no  enemies,  nor  ever  let  down  the 
dignity  of  his  chara(fler.     He  had  aifo  the  ad- 
vantage of  a  wonderful   memory,  and   a  great 
flow  of  natural  eloquence ;  which  happy  en- 
dowments he  improved  by  a  continual  appli- 
cation to  learning.     For  he  was  not   content 
(as    princes   ufuall}^  are)  with  the    rudiments 
acquired  in  his  childhood  ;  but  con ftantly  em- 
ployed a  great  part  of  his  leiiure  in  fecret  ftudy, 
or    in    aflemblies  of  churchmen,  with  whom 
he   delighted  to  reafon,  and  to  hear  their  opi-^. 
nions,  on  points  of  literature  and  fcience.    His 
V.  P.  Blefen.  daily  fchool  (fays  Peter  of  Blois)  was  the  con-^ 
ut  lupia-       verfation  of  the  moil:  learned  men,  and  a  kind 
of  academical  difcufilon  of  queftions. 

With  his  intimate  friends  he  lived  in  the 

moft  gracious  and  eafy  familiarity,  particular- 

V.  Fltz-Ste-  ly    with    Becket,    to  whofe  houfe    and  table 

pben  m  vita  |^g  wouid  frequently  come  uninvited  and  unex- 

'  pefted.      yl/ier   they   had  jirnjhed  their  feridus 

affairs,  they  played  together   (fays  a   writer  of 

'     Becket' s  life)  like  two  boys   of  the  fame  age. 

The  king's  good  humour  leems  indeed  to  have 

been  iometimes  too  playful   in  the  eye  of  the 

fublick.     But   the   notions   of  decorum    were 

not  in  thofe  times  lo  high  and  rigid  as  now: 

nor  could   the  military  life,  then  led  by  our 

monarchsj 
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monarchs,  be  rendered  confiftent  with  all  thatP>OOK  IJ. 

pride  of  royal  ftate,  which  the  forms  of  a  fet-  *^       "     ^ 

tied  court  are  thought  to  require.     Indeed  any 

king  may  fafely  and   amiably  divefl:   h.imfeif 

of  his  majefty,  in   hours  of  recreation,  if  he 

knows  how  to  keep  it  up  on  proper  occaiions ; 

and  if  thofe  companions,  whom  he  chutes  to 

unbend  himfelf  with,  are  neither  fo  mean,  nor 

fo  vicious,  as  by  their  intimacy  to  difhonour 

and  leffen   his  chara6ler.     Henry  had  fported 

with  his  chancellor,  and  with  the  nobility  of 

his  court:  but  it  does  not  appear  that  he  ever  ' 

contaminated  himfelf  with  the  low  fociety  of 

buffoons,  or  any  of  thofe  who  find  accefs  to 

the  leifure  hours  of  princes,  by  minidering  to 

their  vices,  or  foothing  their  follies. 

His  favourite  diverfion  was  hunting ;  in 
which  he  followed  the  cuftoms  of  his  anceftors, 
and  more  efpecially  of  the  Normans,  who 
took  a  pride  in  this  exercife,  as  indicating  a 
manly  temper  of  mind,  and  forming  the  body 
to  the  toils  and  hardfliips  of  war.  We  are 
told  by  his  fecretary,  Peter  of  Blois,  that,  when  v.Ep'iftoL 
he  was  not  reading,  or  at  council,  he  had"  "f"^'^' 
always  in  his  hands  a  fvt^ord,  or  a  hunting  fpear, 
or  a  bow  and  arrows.  The  hunting  fpear  was 
ufed  againfl  wild  boars,  which  were  then  in 
our  forefts,  and  adding  greatly  to  the  danger 
added  alfo  to  the  honour  of  this  recreation, 
Henry  rofe  by  break  of  day,  purfued  the  chace 
till  evening  with  unabated  ardour,  and  when 
he  came  home,  though  all  his  fervants  were 
tired  with  following  him,    he  would  not   fie 

down; 
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BOOK  II.  down;  but  was  always  on  his  feet,  except  at 
""^"^^'^  '  his  meals,  which  he  ufually  made  very  rfiort, 
Even  while  he  was  confulting  on  bulinefs 
with  his  minifters,  he  flood  or  walked.  Thus 
he  kept  down  a  difpofition  to  corpulency  which 
would  have  otherwife  incommoded  him,  and 
preferved  the  alacrity  of  youth  to  old  age. 
From  the  continual  habit  of  exercife  he  was  fo 
indefatigable,  that  he  would  perform  in  one  day 
(if  occafion  required  it)  a  journey  of  three  or 
four  to  an  ordinary  traveler ;  by  which  ex- 
pedition he  often  came  unexpectedly  upon  his 
enemieSj  difconcerted  the  meafures  they  were 
taking  againft  him,  and  crufhed  the  firft  mo- 
tions to  rebellion  or  fedition,  even  in  the  mofl 
diftant  parts  of  all  the  feveral  ftates  that  were 
under  his  government.  The  frequent  pro- 
greffes  he  made  about  England  have  already 
been  mentioned.  They  were  very  beneficial 
to  his  people ;  the  execution  of  the  laws,  the 
good  order  of  cities,  the  improvement  of  agri- 
culture, manufactures,  and  trade,  being  thus 
under  his  own  immediate  infpe6tion.  He  was 
the  foul  of  his  kingdom,  pervading  every  part 
of  it,  and  animating  the  whole  with  his  a6:ive 
vivacity.  Nor  were  his  cares  for  the  publick 
interrupted  by  luxury,  or  the  powers  of  his 
mind  difordered  and  enfeebled  by  excefs.  He 
was  conftantiy  fbber,  and  often  abftemious  both 
in  eating  and  drinking.  His  table  was  frugal, 
his  diet  plain,  and  in  his  drefs  he  aifefted  the 
utmoft  fimplicity,  difliking  all  ornaments, 
which  might  incumber  him   and  hinder  his 

exercife, 
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exercife,  or  fhew  an  effeminate  regard  to  his  BOOK  II. 
perfon.  Yet  this  did  not  proceed  from  inat- 
tention to  women.  He  was  but  too  fenfible 
of  the  power  of  their  attraftions,  and  too 
defirous  to  pleafe  them,  even  to  the  end  of  his 
life. 

His  firft  miftrefs  was  Rofamond,  daughter 
of  Walter  de  CHfford,  a  baron  of  Hereford- 
fhire,  and  the  moft  celebrated  beauty  in  Eng- 
land.    Their  intrigue  muft  have  begun  in  the 
year  eleven  hundred   and   forty-nine,  during 
the  (hort  ftay  he  made  in  the  weflern  parts  of 
that   kingdom,    before    he  went   to  join   the 
Scotch  at  Carlifle,  and  when  he  was  very  little 
more   than  fixteen  years  old  :  for  after  that 
time  he  never  was  in  England  till  the  begin- 
ning of  the  year  eleven  hundred  and  fifty-three ; 
and  from  good  authority  it  appears,  that  his 
younger  fon   by  this  lady  was  almoft  twenty  V.  G.  Camb. 
years  old,  when  he  was  eleded  bifhop  of  Lin-  f^dUrchiep. 
coin,  in  the  year  eleven  hundred  and  feventy-c.  i.inAngiia 
three.     The  elded  muft   therefore  have  been  ^?''^'  *•  "• 
born   in  the  year  eleven  hundred  and  fifty ;  hiitor.  fub 
unlefs  we  fuppofe  that    his  mother  followed  ^nn.  1173. 
her  lover  into  France,  of  which  there  is  not 
the  leafl  intimation  in  any  ancient  author.     At 
Henry's    return    into    England,    in    January 
eleven   hundred    and  fifty-three,  he   renewed 
his    amour    with    her,    and    fhe    muft  have 
brought   him  Geoffry  her  fecond  fon    during 
the  courfe  of  that  year.     As  he  was  then  mar- 
ried, he  might,  probably,  be  afraid  of  Elea- 
nor's jealoufy,  and  foUicitous  to  hide  his  in- 
trigue 
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BOOK  11.  trigiie  from  her  knowledge  j  which  he  might 
""""^^^  '  think  ixiW  more  neceffary,  when  fhe  was  with  j 
him  in  England,  after  he  Came  to  the  crown.  ' 
And  this  may  have  given  rife  to  the  roman- 
tick  tradition,  mentioned  by  Brompton,  of  his 
having  miade  a  kind  of  labyrhith  in  his  palace 
of  Woodilock,  to  conceal  his  miftrefs  from  the 
light  and  vengeance  of  his  queen.  But  the 
tale  of  her  having  been  poifoned  in  that  palace 
by  Eleanor  has  no  foundation.  Before  her 
death  fhe  retired  to  the  nunnery  of  Godflow 
near  Oxford ;  and  there  (lie  died,  in  what  year 
SeeDugdales  J  cai^i-jot:  find;  but  it  appears  that  it  was  during: 

i3aronate,  riri  tt  in  i-i 

Clifford,    the  lire  ot  her  rather,     rienry  beitowed   large 
revenues  on  the  convent ;    in  return  for  which 
he  required,  that  lamps'  iliould  be  kept  per- 
petually burning  about    the    remains   of  this 
lady,  which  were  placed  near  the  high  altar, 
IToveden,       -j^  ^  tomb  covcred  with  lilk  :  but,  under  the 
KiLard.  I.  *    reign  of  his  fucceflbr,  Hugh,   biihop  of  Lin- 
f-  405-         coin,  commanded  them  to  be  taken  away  from 
^^  *^°'        thence,  as  being  unworthy  of  fo  holy  a  place: 
upon  which  they  were  removed   to  the  chap- 
ter-houfe  of  the  nunnery,  and  there  interred. 
It  may  be  queftioned,  whether  mere  piety  and 
zeal  againft  vice  excited  the  bifliop  to  this  3(51, 
.    or  a  defire  of  making  his  court  to  Eleanor, 
who  then  sfoverned  the  kinsdom.     That  Ro- 
famond,  after  her  retreat  from  the  world   and 
her  lover,  lived  the  life  of  a  penitent,  and  died 
in   the  communion   of  the   church,  I  fee  no 
room    to  doubt;    but,    if  the  tender  refpect, 
which  Henry  paid  to  her  memory,  was  car- 
ried 
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ried  too  far,  it  was  (to  fay  theworfl  of  it)  the  ^^ ok:  il 
amiable  extravagance  of  a  good  heart.     One  -'""'' 
fhould  fuppofe,  that,  fo  long  as  their  connec- 
tion continued,  he  had  no  other  mifl:refs.    Yet 
we  are  told,  by  a  writer  of  Becket's  life,  that, 
before  the  promotion  of  that  prelate  to  Canter-  V.  Wiihdm. 
biiry,  there  was  at  Staiford  a  very  handfome  ^"  ^^'^'"^^^°' 
girl,  with  whom  Henry  was  faid  to  cohabit. 
Poffibiy  Rofamond  might  be  dead  before  this 
intrigue  began.     Fitz-Stephen,  in  his  account 
of  the  beginning  of  the  quarrel  between  Henry 
and   Becker,   mentions  a  fifter  of  the  earl  of 
Clare  and  Pembroke,  as  the  greateft  beauty  in 
England,  and  one  for  whom  the  king  had  en-* 
,  tertained  a  paflion  :  but  that  the  did  not  yield 
to  his  defires  may  be  inferred  from  the  expref- 
iion   made  ufe  of  by  that  author.     There  was 
one    Morgan,   provofi:  of  Beverley,  who  was 
faid  to  be  his  fon   by  the  wife  of  Sir  Ralph 
Blewit,  or  (as  others  write  it)  Blower  :  and  was 
fo  proud  of  his  birth,  that,  rather  than  deny  it 
in  the  prefence  of  the  pope,  he  renounced  his 
eIe6lion  to  the  bifhoprick  of  Durham:  but  I 
do  not  find  that  he  was  ever  acknowledged  by 
his   fuppofed    father:    and  fome  authors  fay, 
that    his   mother  was  not  the  wife,  but   the 
daughter  of  Sir  Ralph  ;  which  is  the  more  pro- 
bable account,  as  he  was  c^-lled,  not  Blewit, 
but    Morgan.     It  appears  from  records,  that J,"^^r •^''^T 
Henry  had   a   natural  daughter,  named  Ma- TanimLoad. 
tilda,  whom  he  made  abbel  ii  of  Berking,  after  deann.  19 
the  death  of  Becket's  fiftci-,  and  whofe   mo-  ^^''^'  ^^ 
ther  s  name  was  Joanna ;  but  when  fhe  was 

born, 
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BOOK  II. born,  or  of  what  family  her  mother  vvas^  is 
"  uncertain.  I  fhall  have  occafion  hereafter  to 
mention  other  inftances  of  his  incontinencCj 
and  fome  that  produced  the  mofl  unhappy 
efFe6ls :  but  in  his  love  for  Rofamond,  or  any 
other  of  the  above-mentioned  ladies,  there  was 
no  other  weaknefs  than  what  is  infeparable 
from  the  paffion  itfelf,  irregularly  indulged.. 
He  never  facrificed  to  them  one  hour  of  bufi- 
nefs,  or  fufFered  them  to  meddle  in  the  go- 
vernment of  his  kingdom.  Nor  was  he  lavilh 
in  beftowing  either  honours  or  riches  on  their 
relations  or  dependents.  No  worthlefs  man 
ever  rofe  to  power  by  their  favour ;  no  wor- 
thy man  ever  incurred  a  difgrace  at  court  by 
their  malice.  Henry  was  indeed  too  frequently 
a  lover ;  but  he  was  always  a  king. 

Some  curfory  obfervations  have  already  been 
made  on  the  manners  of  the  nation,  as  they 
were  in  tliofe  days,  but  not  fo  particularly  as 
V.  Maimfi).  the  fubje6l  requires.  There  is  a  remarkable 
de^V^i"'  P^^^g^  i'"*  William  of  Malmfbury  upon  the 
different  charadlers  of  the  Englirii  and  Nor- 
mans. He  fays,  that,  before  the  latter  had 
obtained  pofleffion  of  England,  learning  and 
religion  were  brought  to  fo  low  a  ftate  in  that 
kingdom,  that  molt  of  the  clergy  could  hardly 
read  divine  fervice ;  and,  if,  happily,  any  one 
of  them  underftood  grammar,  he  was  admired 
and  wondered  at  by  the  reft  as  a  prodigy. 
The  Englifh  nobility  were  very  deficient  in 
the  external  duties  of  piety ;  it  being  cuftomary 
among  them,  even  for  thofe  who  were  mar- 

riedj 
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fied,  to  hear  matins  and  mafs  faid  to  them  in  BOOK  IL 
their  bed-chambers  before  they  were  up,  and  —v— ^ 
as  faft  as  the  priefts  could  poffibly  hurry  them 
over,  inftead  of  attending  divine  fervice,  with 
proper  folemnity,  in  churches  or  chapels. 
Many  of  them  were  guilty  of  the  unna- 
tural inhumanity  of  felling  their  female  flaveSj 
whom  they  had  kept  as  their  concubines^ 
when  they  were  big  with  child  by  them,  either 
to  publick  proftitution,  or  to  perpetual  flavery 
in  foreign  lands.  They  were  alfo  univerfally 
addi£led  to  drunkennefs,  and  continued  over 
their  cups  whole  days  and  nights ^  keeping 
open  houfe,  and  fpending  all  the  income  of 
their  eftates  in  riotous  feafts,  where  they  eat 
and  drank  to  excefs,  without  any  elegant  or 
magnificent  luxury.  Their  houfes  were  gene- Idem,  f.  56, 
rally  fm a  11  and  mean,  their  garments  plain^'"!- ^ea»  20» 
and  fuccind:  they  cut  their  hair  fhort,  and 
fhaved  their  faces,  except  the  upper  lip  ;  wear- 
ing no  ornament  but  heavy  bracelets  of  gold 
on  their  arms,  and  painted  figures,  that  were 
burnt  into  the  Ikin,  on  fome  parts  of  their 
bodies.  The  Normans  on  the  contrary  (as  the 
,  fame  author  informs  us)  affe£led  great  finery 
and  pomp  in  their  cloaths  ;  and  were  delicate 
in  their  food,  but  without  any  excefs.  They 
Ipent  little  in  houfe-keeping,  but  were  very 
expenfive  and  magnificent  in  their  buildings^ 
making  that  their  chief  pride,  and  introducing 
a  new  and  better  mode  of  architedure  into 
this  ifland.     Nor  did  they  only  difplay  this 
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magnificence  in  their  own  private  houfes  ;  but 

embellifhed    all  the  kingdom  with  churches 

and  convents   more  fplendid  and  elegant  than 

thofe  of  the  Englifh,  They  are  alfo  commended 

by  the   above-mentioned   hiftorian,  for    efla- 

blilliing  here  a  more  decent  and  more  regular 

form  of  rehgion :  but  yet  it  is  certain,  that, 

by  admitting  new  do6trines  of  popery,  to  which 

v.  Ufher  An- ti^e  Anglo-Saxon  church  had    never  alTented, 

Bmari.^^'^    *  they  further  corrupted  the  purity  of  theChrif- 

tiail  faith  in  this  ifland.     He  adds,  that  they 

V.  Malmlbi    Were  faithful  to  their  liege-lords,  if  they  were 

not  ill   ufed ;    but   that,   on  occafion  of  the 

lighteft  offence  given  to  them,  they  broke  their 

allegiance?  that,  being  accuftomed  to  a  military 

life,   and  hardly  knowing  how  to  live  without 

war,   they  made  it  with  ardour ;    but,   if  they 

could  not  fucceed  by  open  force,  they  under- 

ftood  equally  well  how  to  employ  both  fraud 

and  bribery ;  whereas  the  Engliih  had  only  a 

ralh  and  impetuous  valour.     He  likewife  tells. 

VIS,  that  the  t^ormans  v^ere  apt  to  fell  juftice; 

that  they  Vvcre  full  of  emulation,    ambition, 

and    envy ;    that    they  frequently  themfelves 

Oppreffed    their  vaiTals,    but  bravely  defended 

them  againft  all  others ;  willingly  intermixed 

with  the  people  they  had  conquered,  and  of 

all  nations  in  the  world  were   the  kindeft  to 

foreigners,   putting  them  upon  an  equal  foot 

with  themfelves,  if  they  came  to  fettle  among 

them. 

Such  is  the  pidlure  drawn  by  William  of 
Malmibury  of  the  Engliih  and  Normans  com- 
pared 
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pared  and  contrafted  together :  and   nowrlter^oOK  ir. 
of  thofe  times  was  better  qualified  than  he  to  y  Maimfb. 
form  a  true  judgement  of  their  good  and  ill  Probgum 
Qualities,  or  more  impartial  between  them  ;  for    "'•  <iegeflia 
he  had  very  good  fenfe,  with  much  knowledge 
of  the  world,  and  was  equally  related  in  blood 
to   both  nations.     Neverthelefs   the  diverfityj 
which   he  has  obferved  in  their  manners,  did 
not  remain  till  the  times   in  which  he  wrote* 
He  tells  us  himfelf,  that  the  Englifh  foon  ac- 
commodated themfelves  to  thofe  of  theNormans, 
after  they  had  been  forced  to  fubmit  to  their 
government,    except   in    one    article,  namelyj 
their  temperance  in  eating  and  drinking  ;  but, 
inftead  of  learning  that,  they  communicated  to 
them  their  own  habits  of  drunkennefs  and  im- 
moderate feafting,  which  continued  for  many 
ages  the  national  vices  of  their  common  pofie- 

rity. 

In  weighing  the  merits  of  each  people,  as  here 
defcribed,  it  will  be  found  that  the  Normans 
were  greatly  fuperior  to  the  Englifh  in  politenefs 
and  knowledge;  and  it  may  therefore  be  thoughtj 
that,  by  a  mixture  with  them,  the  latter  re- 
ceived fuch  improvements,  as  were  a  fuliicient 
compenfation  for  the  many  evils  brought  upon 
them  in  other  refpe6ls.  It  mud  alfo  be  con- 
fefled^  that,  fo  long  as  the  Anglo-Saxons  were 
mafters  of  England,  that  kingdom  was  of  no 
account  in  the  lyflem  of  Europe ;  but  grew 
to  have  weight  and  authority  on  the  continent 
under  the  government  of  the  Normans,  both 
from  the  dominions  which  the  princes  of  that 

Vol,  III.  E  race 
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BOOK  II.  race  poffeiTed  in  France,  and  from  their  a6llve 
ambition,  which,  feconded  by  the  enterprifing 
and   warlike  difpofition   of  all  their  nobility, 
rendered  the  Engli(h   name  refpecled  and  illu- 
ftrious  abroad.     But  whether  this  honour  was 
not  purchafed  too  dear,  by   the   lofs  of  that 
peace,  which  the  fituation  of  England,  efpe- 
cially    if   united   wdth    Scotland   and  Wales, 
might  have  fecured  to  it  under  the  government 
and    ifland-policy  of  the  Saxons,  may  well  be 
difputed.    Befides  the  conftant  expence  of  blood 
and  treafure,  one  great  mifchief  occalioned  by 
it  was  the  taking-off  the  attention  of  many  of 
our  kings  from  the  important  objeds  of  agri- 
culture, manufa£lures,  and  commerce.     Yet, 
on  the  other  hand,  it  is  certain  that   foreign 
wars,    by   exerclfing  the  valour,  increafe   the 
flrength   of  a  nation,  which,  remaining  long 
unemployed,  is  very   apt  to  decay,  and  fink 
into  an  infirm  and  effeminate  foftnefs,    particu- 
larly w^liere  the  people  are  much   addifttd   to 
commerce,  the  mercantile  fpirit  prevailing  over 
the  military  more  than  is  coofiftent  with  the 
fafety  or   virtue  of  a   ftate.     To  keep  up  the 
energy  of  both  thefe  fJDirits  in  a  proper  degree, 
and  without  prejudice  to  each  other,  is  a  very 
important  and  very  difBcuit  work   of  political 
wiidom,  which    has    been   performed  in  few 
governments  either  ancient  or  modern. 

The  military  art,  during  the  times  of  which 
I  write,  was  in  many  particulars  the  fame 
with  that  of  the  ancient  Romans.  We  are 
informed  by  a  contemporary  German  hiftorian, 

that, 
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that,  in  the  method  of  encamping,  and  of  be-BOOK  II. 
fieging  towns  or   caftles,  the  Emperor  Frede-  '~~~~'^' 
rick   Barbarolia    followed    their   rules.       And  V.R.  devic, 
the  hidories  of  the  holy  war,  written  within  J  "'g^*^*  ^' 
the   fame  age,    defcribe    the    (ieges    made    in 
Afia,  by   the  Englidi   and  French,  agreeably 
to  thofe  carried  on  under  the  difciDline  of  that 
nation.     We  have  one,  compofed  by  an  Eng- 
liihman,    GeoiTfry  de    Vinefauf,  that    gives   a 
particular    relation   of  the    iiege    of  Acre,  or 
Ptoleoiais,    to    which    he   accompanied    kingV".  Gaif. 
Richard  the  Firft.     It   appears  from   thence,  J|",^f^^^' 
that    the    befiegers,    among    other    machines  Ricaid.  Reg. 
which   had    been    ufed  by   the    Romans,  had^''°^!^'^'^°^^^* 
moveable  towers,  built  of  wood,  and  of  fuch 
a   height,  that  the  tops  of  them   overlooked 
the    battlements    of   the    city.      They    were 
covered  with  raw  hides,  to  prevent  their  being 
burnt ;    and    had   alfo   a    network  of    ropes, 
which  hung  before  them,  and  was  intended  to 
deaden  the  violence   cf  the  ftones,  that  were 
thrown  againft   them  from  the  engines  of  the  . 
beiieged.     Thofe  engines   were  called  by  this 
author  petrari^.  but   were  the  hdijlce  of  the "^^  ^*  ^^^i^^ 

•J  J  r  .       J  •  rHill.delami- 

ancients ;  and,    according    to   his    account    orjj^^Pr.^^^opifg 
them,  their  force  was  prodigious:  they  threwc.  i,  p.  62. 
flones   of  a  vaft  weioht,  and  were  employedy",  '   /"^' 
by    the  beiiegers  to    batter  the  walls,    as  by 
the  belieoed  to  defend  them.    Fie  likewife  men- 
tiotis  the  crofs-bow  among  the  weapons  made 
ufe  of  in  that  fiege.     It   had  been  introduced 
into   England    by    William    the   Conqueror,  Gu^'g.DjI* 
who    greatly-    availed    himfelf   of   it    at    the  Nor.  p,  201.' 
^     E  2  battle 
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BOOK  n.  battle  of  Haftings:  but  the  fecond  Lateran 
P.Daniei  hill,  council  tiaviog  forbidden  it  in  wars  between 
de  la  mjiice  Chrifliaii  iiations,  it  was  laid  alide  in  this 
]/vi'.^p.424  country  during  the  reigns  of  King  Stephen 
425.  and    of    Henry    the    Second.       Neverthelefs 

G  la  Breton  Richard  the  Firil,  at  his  return  out  of  Pale- 
1.  V.  itme,  brought   it  again  into  r  ranee,  very  la- 

tally  for  himfelf,  as  he  was  killed  foon  after- 
wards by  an  arrow  {hot  out  of  that  engine. 

The  manner  of  fortifying  towns  and  caftles, 
as  well  as  the  methods  both  of  attack  and  de- 
fence, were  ftill  much  the  fame  as  had,  been 
ufed  by  the  Romans ;  but  the  armies  differed 
much  from  thofe  of  that  people,  for  their 
principal  ftrength  was  in  the  cavalry ;  where- 
as, among  the  Romans,  it  was  in  the  legions, 
which  were  chiefly  compofed  of  infantry. 
And  this  variation  produced  others,  in  the 
manner  of  fighting,  and  of  ranging  the  troops. 
Yet,  upon  many  occaiions,  the  horfemen  dif- 
mounted  to  fight  on  foot ;  and  this  feems  to 
have  been  done  by  the  Englifh  more  frequent- 
ly than  by  mofl  other  nations.  The  infantry, 
for  the  moft  part,  were  archers  and  flingers  ; 
nor  Vv^ere  there  any  in  the  world  more  excel- 
lent at  that  time  than  thofe  belonging  to 
this  ifland,  the  Normans  having  communi- 
cated their  Ikill  to  the  Saxons,  and  the  WellTi 
being  famous  for  ilrength  and  dexterity  in 
drawing  the  bow.  The  ofFeniive  arms  of  the 
cavalry  were  lances  and  {words  :  but  they 
alfo  ufed  battle-axes,  and  maces  of  different 
forts ;  and  fome  fought  with  ponderous  mal- 
lets 
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lets  or  clubs  of  iron.     I  cannot  better  defcrlbe  ^OOKII. 
their  defenlive    armour,    than   by   tranflating 
the  words  of  a  contemporary  hiftorian,  who 
has  given  an  account  of  the  manner  in  which 
the  order  of  knighthood  was  conferred  on  the 
father  of  King  Henry  the  Second.     "  They  v.  Monach. 
"  put    him  on  (fays  that  author)  an  i^com-^^^'^'^gj^;^^.^^ 
"  parable    habergeon,    compofed    of    double  Due.  See 
*'  plates  or  fcollops   of  fteel,  which  no  arro w  ^f^  ^^''jf"'^ 
"  or  lance   could  penetrate.     They  gave  him  Honour. 
"  cuifhes,    or    boots   of  iron,  made    equally  And  Pere 
"  flrong.     They  put  gilt  fpurs   on    his   feet,  {^'"^jf^^f  ^^ 
"  and  hung  on  his  neck  a  (hield,  or  buckler,  Fran9oife, 
«'  on  which  lions  of  gold  were   painted.     On'*'^'*  P- S^i* 
*'  his  head  they  placed  a  helmet,  which  glit- 
"  tered   all  over   with    precious   ftones,    and 
"  was  fo  v/ell  forged,  that  no  fvvord   could 
*'  cleave  or  pierce  it." 

This  armour,  it  may  be  prefumed,  was 
richer  than  that  of  ordinary  knights,  and  of 
more  excellent  workmanfliip  in  the  temper  of 
the  fteel ;  but  in  other  refpedls  much  the 
.fame.  The  habergeons,  or  coats  of  mail, 
were  different  from  the  cuiraffes  ufed  in  later 
times,  being;  formed  of  double  plates  of  iron,  ^'  ^^"-^'i- 
and  covering  the  arms  and  fhoulders  of  the  as  cited  by  P. 
kniffhrs,  as  well  as  their  bodies.     Under  thefe^^"'^^'.^^^* 

,     "  1  ^  /-  1        1  ^        ,-   de  la  milice 

they  wore  other  coats,  or  leather,  or  or  tar- pf^npolfe^ 
fety,  quilted  with  wool.  The  feveral  parts  of  !•  vi.  p.  384, 
the  outward  armour  were  fo  artfully  joined,  that 
the  whole  man  was  defended  by  it  from  head 
to  foot,  and  rendered  almoft:  invulnerable,  ex- 
cept by  contufions,  or  by  the  point  of  a  lance 
E  2  or 
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P^^J^  ^^  or  fword  running  into  his  eye  through  the 
holes  that  were  left  for  fight  in  the  vizor  of 
the  helmet :  but  if  it  happened  that  the  horfe 
was  killed  or  thrown  down,  or  that  the  rider 
was  difmoiinted,  he  Could  make  but  little  re- 
fiftance,  and  was  either  taken  prifoner,  or  flain 
on  the  ground  with  iliort  daggers,  which  were 
ufually  worn  bj  the  horfemen  for  that  pur- 
pofe.  It  being  cufromary  for  all  who  were 
taken  in  war  to  ranfonri  themfelves  with  fums 
of  money,  which  were  generally  paid  to  thofe 
who  took  them  in  proportion  to  the  rank  of 
the  captives,  good  quarter  was  given. 

There  is   a   remarkable  paiTage  relating  to 

this   fubjea,    in   Ordericus    Vitalis,    a    writer 

Vit^!''^!.  ^iii.  contemporary    with    King  Henry   the   Firft. 

p.  854.         He  tells  us,  that  in  a  battle  between  Louis  le 

Gros  and  that  prince,  of  which  an  account  has 

been  given  in  a  former  part  of  this  work,  nine 

hundred  knights  were  engaged,  and  only  two 

of  them  killed  :  "  btcaufe  (fays  the  hiftorian) 

"  they  were  cloathed  all  over  with  iron,  and 

"^  fiom  their  fear  of  God,  and  the    acquain- 

*^  tance   they  had  contraded   by   living  toge- 

"  ther,  they  fpared  one   another,  and  rather 

"  dedred  to   take  than  kill  thofe  who  fled." 

V,H;ftoIre    Some  battles  in  Italv,  which  Machiavel  has 

!.vii.  p,288.^'=^i-^i^--d,  as  iought   by  the  mercenary   bands 

of  that  country,  m  the  fourteenth  and  fifteenth 

centuries,    were  of   the  fame  kind.  But  it  mud 

be  oLierve  I    that   one    of   the   reafons    here 

given  by  C  dsricus  Vitalis,  \Khy  {o  few  of  the 

knights,  or   men   at  arms,  were  (lain  in   this 

allien. 


OF   KING   HENRY   II.  'ss 

a£lion,  viz.  that  they  fpared  one  another,  out  ^^'^ OK  ii. 
of  regard  to  the  acquaintance  they  had  con-  *-— v— -*' 
traded  by  living  together,  did  not  hold  in  en- 
gagements between  diflerent  nations,  that  were 
not  fo  connected  as  the  French  and  Normans  ; 
nor  in  civil  wars,  where  the  animofity  is  in- 
creafed,  not  diminidied,  by  the  knowledge 
which  the  adverle  parties  have  of  each  other  : 
and  therefore  in  thefe  we  do  not  find  that 
the  battles  were  fo  harmlefs  :  yet  the  greateft 
flaughter  was  generally  made  of  the  foot, 
who  were  neither  fo  v/ell  armed  for  defence  as 
the  knights,  nor  able  to  ray  fo  high  a  price 
for  their  ranfcms. 

Roger  de  Hcveden  fpeaks  of  horfes  covered  v.  Hoveden, 
with  armour,  in  the  reign  of  Richard  the  Firfl: :  t'^^^'  ^' 
but  I  find  no  mention  thereof  in  the  times  of 
which  I  write  j  and  that  they  were  not  ufual- 
ly  fo  armed  in  the   reign  of  Henry  the  Firft, 
may  be  proved  from  an  adion,  before  related,  , 

between  Odo  de  Borieng,  and  the  barons  of 
Normandy,  who  had  revolted  againft  that 
prince,  in  which  all  the  horfes  of  the  rebels 
were  killed  by  the  arrows  of  the  Englifh, 
though  not  one  of  the  riders  was  wounded. 

In  the  above-recited  palfage,  concerning  the 
arms  that  were  given  to  GeoffVy  Plantagenet 
when  he  received  the  order  of  knighthood,  it 
is  faid,  "  they  brought  him  a  lance  of  afli 
"  armed  with  the  fleel  of  Poitou,  and  a  fword 
"  from  the  royal  treafure,  w^here  it  had  been 
*'  laid  up  from  old  times,  being  the  workman- 
E  4  *'  fhip 
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BOOK  11.  cc  fl^jp  of  Galan,  the  moft  excellent  of  all 
"  fword-fmiths,  who  had  exerted  in  forging 
"  it  his  utmoft  art  and  labour."  A  Ikiiful 
fword-fmith  was  then  fo  neceflary  to  a  warrior, 
that  it  is  no  wonder  the  name  of  one  who  exr 
celled  in  his  profeffion  Ihould  be  thus  recorded 
in  hiftory,  and  a  fword  of  his  making  depo- 
fited  in  the  treafury  of  a  king.  It  muft  be  ob- 
ferved,  that,  in  thofe  days,  a  fuperior  degree 
pf  bodily  ftrength  gave  a  double  advantage  j 
for  the  ftrongeft  knight  could  wear  the  hea- 
vieft  armour;  whereby  he  was  better  fecured 
than  others  againft  the  weapons  of  an  enemy; 
and  at  the  fame  time  he  could  wield  the  mod 
ponderous  weapons,  which  the  armour  of 
pthers  was  unable  to  refift.  This  advantage 
was  ftill  increafed,  if  his  fword  was  finely 
tempered,  and  his  defenfive  arms  were  ren- 
dered more  impenetrable  by  the  ikill  of  the 
armourer  in  preparing  the  fteel.  Thus  fome 
extraordinary  a6ts  of  perfonal  valour,  which 
are  related  in  our  ancient  hiftories,  and  feem 
to  us  quite  incredible,  may  indeed  be  true.  A 
fmgle  man,  in  a  narrow  pafs,  may  have  de- 
fended it  againft  a  great  number  of  affailants ; 
and  the  fuccefs  of  a  battle  may  have  fometimes 
been  decided  hy  the  particular  prowefs  of  a 
C.  22.  few  knights,  or  men  at  arms.  Geoffry  de 
Vinefauf,  in  his  account  of  the  crufade  againfl 
Saladin,  makes  the  officers  of  the  Turkifh 
forces  fay  to  that  prince,  in  excufe  of  their 
having   been  beaten  in  an  engagement  with 

the 
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the  Englifli,  that  they  could  not  hurt  the  ene-  B  O  O  K  ir. 
my-)  'i^ho  were  not  armed  as  they  were,  but 
with  impenetrable  armour,  which  yielded  to  no 
weapons  ;  fo  that  in  ajfaulting  them  they  feemed 
to  ftrike  agaifijl  Jlints.  The  fame  author  de- 
fcribes  the  Turks,  in  another  part  of  his  book, 
as  being  armed  very  flightly,  but  bearing  a 
quiver  full  of  arrows,  a  cKib  fet  thick  with 
fliarp  fpikes,  a  fword,  a  Hght  javehn,  and  a 
fhort  dagger  or  knife.  Yet  it  appears,  from 
his  own  relations  of  feveral  battles,  that  with 
thefe  weapons  they  often  killed  a  great  num- 
ber of  the  Chriftians :  and  therefore  we  mud 
underftand  the  pafTage  before  cited  with  fome 
allowance  for  a  degree  of  exaggeration.  We 
alfo  find  that  the  armour  of  the  knights  in 
thofe  days  was  not  always  proof  againft  ar- 
rows from  Welfli  or  Englifli  bows.  And  fuch 
violent  ftrokes  were  given  with  maces  and  clubs 
of  iron,  as  no  helmets  could  refift.  Befides 
the  heavy  cavalry,  there  was  a  fort  of  light- 
horfe,  that  only  wore  an  habergeon  and  IkuU- 
cap  of  that  metal.  Some  of  the  infantry  had 
alfo  ikuU-caps  and  jaquettes  of  mail,  with  tar- v.  Gli1.  le 
gets  of  wood,  or  light  brealf-plates.  It  was  Breton.  Phi- 
cuftomary  for  knights  to  bear  their  coats  ofp.Danler 
arms  painted,  either  upon  the  rims,  or  in  the^iiiV^^^^ 
middle  of  their  fhields;  and  their  helmets  were '^-^^^^p"^ 2"*,, 
adorned  with  different  crefts,  which,  together 
with  the  arms,  remained  to  their  families.  Some 
good  authors  have  afcribed  the  origin  of  this 
puftom,  from  whence  the  modern  fcience  of  he- 
raldry was  derived^  to  the  inftitution  of  tilts  and 

tournaments 


58  HISTORY    OF    THE    LIFE 

BOOK  II.  tournaments  in  -the  tenth  century;  but  others 

^  '^^'"^date  it  from  the  crufade  under  Godfrey  of 
Bouillon,  when  the  confulion  arifit)g  from  fo 
great  a  number  of  noblemen  of  different  na- 
tions ferving  together  made  them  invent  thefe 

V.  Effalfur    diilindions.     A    late    ingenious  French  wri- 

faiis!^  ^  f^i'  h'^s  ^^^y  j^^-^y  obferved,  that  wearing 
fuch  enfigns  on  their  fhields,  and  appro- 
priating them  to  diftinguifh  particular  fami- 
lies, could  not  have  been  the  general  prac- 
tice in  Europe  till  after  the  death  of  Wil- 
liam the  Conqueror:  for,  if  it  had,  his  foil 
'  Robert  muil  have  known  him  by  his  armour, 
and  could  not  have  ignorantly  thrown  him  to 
the  ground,  as  hath  been  related  in  the  book 
prefixed  to  this  hiftory. 

V.  Seldende       Tiits  and  tournaments,  we  are   told,  were 
'^^^^°'         firfl  introduced  into  Germany  by  the  empe- 
ror Henry,  fu roamed  the   Fowler,  who  died 
in  the  year  nine  hundred  and  thirty-fix  ;  and 
who,  among  other  ordinances  relating  to  thole 
fports,  forbad  the  admitting   of  any  perfon  to 
jouft,  who  could  not  prove   a  nobility  of  four 
defcents.     Soon  afterwards,  they  were  brought 
into    England   by   King   Edgar ;  and,  in    the 
following    century,   were  eftabiifhed    all  over 
France.       Geoffry    de    Preuill",    a    baron    of^ 
Anjou,  is  mentioned  in  fome  of  the   hiftories] 
or  chroDicles  of  that  age,  as  the  firft  who  in- , 
troduced  them  into  that  kingdom:  but  Father: 

Hhl.  dek     Daniel  rather  thinks,  that  he  only   drew  up-.; 

5oiS,' L  vl"    a  code  of  laws,  by  which  they  were  regulated  ; 
and   that    thole    regulations    had  been  fettled 
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by  the  king  and  the  nobility  in  their  aiTeni-SOOKil. 
blies. 

Thefe  entertainments  are  juftly  called,  by 
fome  of  our  ancient  hlftorians,  military  exer- 
cifes  ^ud  preludes  of  war.     For  they  were  ofv.  Neubrig. 
very  great  ufe  to  infl:ru6l  the  nobility  in   all ^"^  ^°^^'^^"* 
the  methods  of  fighting  which  prevailed  at  that 
time,  but  efpecialiy  in  the  dextrous  manage- 
ment of  their  horfes  and   lances.     They  alfo 
kept  up  a  martial  difpolition,    and   an   eager 
emulation  for  military  glory,  in  time  of  peace. 
But,  as  they  were  frequently  attended  with  ac- 
cidents fatal  to  the  lives  of  the  combatants,  Pope 
Innocent  the  Second  and  Eugenius  the  Third 
made  canons  againft  them,  by  which  all  who 
(hould   die   in  them  were  denied  Chriflian  bu- 
rial.    Yet,     notwithftanding    the    feverity   of 
this  prohibition,    they   continued   in  France  ; 
and  a  few  of  them  were  held  under  King  Ste- 
phen in  England;  but  Henry  the  fecond,  from 
the   humanity  of  his  nature,  or,  perhaps,  to 
fhew  his  refpe^l  for  the  authority  of  the  church, 
where  the  interefl:  of  the  ftate  did  not   abfo- 
lutely   oppofe   it,   mod   ilricLly   forbad    them. 
His   fons  revived   the  practice  of  them,  efpe- 
cialiy   his   fuccellbr,  Richard,     whofe    ardour 
for  them  was  violent,  becaufe  no  perfon   ex- 
celled in  them   more   than  himfelf :  nor   did 
they  entirely  ceafe   in  England  till   the   latter 
end  of  the  iixteenth  century ;  for,  in  the  year 
fifteen  hundred  and  feventy-two,  among  other 
pomps  for  the  entertainment  of  the  duke  of 
Anjou,  Queen   Elizabeth   held  a   tournament 

in 
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BOOKIL  in  the   tilt-yard  at  London,  where  Sir  Philip 
^^^J    ""  Sidney  won  the  prize :  and  caroufals,  another 
Works  of  Sir  mode    of   them,   but   not  fo  dangerous,  con- 
'^'dp"?\    tinned    in    ufe  under  James  and  Charles  the 
Firft.     It    mufl:    be  likewife  remarked,    that, 
although    tournaments    were    prohibited    by 
King  Henry  the  Second,  the  exercifes  pra6;lfed 
there,    and  the  emulation    excited    by  them, 
were  not  intermitted  during  the  courfe  of  his 
SeeFitz-Ste-  reign.     A   contemporary  writer    informs   us, 
coumofLon-i"   giving  an  account  of  the  city  of  London, 
con,  prefixed  that,  on   every  Sunday  in   Lent,  the   fons   of 
fobisLiieofj-j^g   ^,j|--,2;ens   fallled  forth  in  troops   from   the 
gates,    mounted    on    war-horfes,    and    armed 
with  ihields  and  lances,  or,  inftead  of  lances, 
with  javelins,  the  iron  of  which  was  taken  off, 
in  order  to  exercife  themfelves  in  a  reprefenta- 
tion  and  image  of  war,  by  mock-fights,  and 
other   a61:s   of  military  contention.     He   adds 
too,    that    many    courtiers,    from   the   neigh- 
bouring palace,  and  young  gentlemen  of  noble 
families,   who    had    not   yet    been    knighted, 
came  to  combat  with  them  on  thefe  occafions  : 
it  cannot    be   doubted,  that  thofe   noblemen, 
who  had  been  honoured  with  knighthood,  had 
proper  places  of  exercife,  for  keepmg  up  their 
ikill  in  horfemanihip,  and  the  dexterity  they 
had  acquired  in  the  management  of  their  arms. 
The  above-mentioned  author  fays  further,  that, 
on   every  holiday  throughout  the  whole  fum- 
mer,  it  was  ufual  for  the  young  citizens  to  go 
out  into  the  fields,  and  pra6life  archery,  wrell- 
ling,  throwing  of  flones  and  miflile  weapons, 

with 


OF    KING    HENRY    IL 

with  other  fiich  martial  fports.  ,  And,  duringBOOK   IL 
the  feftival  of  Eafler,  thej  reprefented  a  kind 
of  naval  fight  on  the  river  Thames. 

The  moll:  particular  and  authentick  account 
I  have  met  with  of  the  navies  in  thofe  days, 
and  alfo  of  the  manner  of  fighting  at  fea,  is  in 
the  before-Cited  hiftory  of  GeofFry  de  Vine- 
fauf.  From  his  defcription  it  appears,  that 
the  fhips  of  war  were  all  Gallles;  but  he  fays, 
that  in  his  time  they  had  generally  no  more 
than  tv4'o  rows  of  oars ;  and  he  adds,  that  the 
veffel,  which  the  Romans  called  Liburna,  was 
then  named  a  galley,  being  long,  narrow, 
and  low-built.  To  the  prow  was  affixed  a 
piece  of  wood,  commonly  then  called  a  fpur^ 
but  by  the  ancients  a  rojirum,  which  was  de- 
figned  to  flrike  and  pierce  the  fhips  of  the 
enemy;  but  there  were  alfo  leffer  gallies, 
with  only  one  tier  of  oars,  which  being  fliorter, 
and  therefore  moved  with  greater  facility, 
were  fitter  for  throwing  wild-fire,  and  made 
ufe  of  to  that  purpofe.  The  fame  writer  has 
related  all  the  circumftances  of  a  lea-fight, 
which  the  Chriftians,  who  were  going  to  the 
fiege  of  Ptolemais,  had  with  the  Turks  on 
that  coail:.  He  tells  us,  that  when  the 
fleets  were  advancing  to  engage,  that  of  the 
Chriftians  was  drawn  up,  not  in  a  ftrait 
line  of  battle,  but  in  a  crefcent  or  half-moon ; 
to  the  intent,  that,  if  the  enemy  fliould  at- 
tempt to  break-in,  they  might  be  inclofed  in 
that  curve,  and  conlequently  overpowered. 
In  the  front  of  the  half-moon  (that  is,  at 
5  the 
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BOOK  II. the  two  ends  of  the  curve)  the  Chriftians 
'  "  '  placed  their  ftrongeil:  galleys,  that  they  might 
attack  with  more  alacrity,  and  better  repel  the 
attacks  of  the  enemy.  On  the  upper  deck  of 
each  galley  the  foldiers  belonging  to  it  were 
drawn  up  in  a  circle,  with  their  bucklers 
clofely  joined  ;  and  on  the  lower  deck  the 
rowers  fat  all  together,  fo  that  thofe  who  were 
to  fight,  and  were  placed  above  for  that  pur- 
pofe,  might  have  the  more  room.  Thea6lion 
began,  on  both  fides,  with  a  difcharge  of  their 
mifiile  weapons:  then  the  Chriftians  rowed 
forwards  as  fwifdy  as  they  could,  and  fhocked 
the  enemy's  galleys  with  the  fpurs  or  beaks  of 
theirs:  after  which  they  came  to  clofe-fighting; 
the  oppofite  oars  were  mixed  and  entangled  to- 
gether ;  they  fixed  the  gallies  to  each  other  by 
grappling  irons  thrown  out  on  both  fides ;  and 
fired  the  planks  with  a  kind  of  burning  oil, 
commonly  CciWed  Greek  wi/d-jire.  The  account 
which  the  fame  hifi:orian  gives  o{  that  wild-fire 
is  worth  tranfcribins;.     His  words  are  thefe : 

o 

"  IVith  a  perni clous  fiench  and  livid  fiames  it 
'~  confit'mes  even  fiint  and  iron:  nor  can  it  be 
'- '  ex'ingui/hed  by  water :  but  by  fprinMing  /and 
"  upon  it  the  violence  of  it  may  be  abated; 
'*  and  vinegar  poured  upon  it  will  put  it  out.'* 

We  know  of  none  fuch   at  prefent.     The 
compofition  was  firil  difcovered  by  Callinicus, 
an  architedl:,  who   came   from  Syria  to  Con* 
V.Montef-^   ftantinoplej  and  the  Greek  emperors,  for  fome 
rira'Sd^r  ^"^"^^5  kept  the  fecret  to  themfelves.     Conftan- 
etdecad.de    tine   Porpliyrogenitus,  in   his   treatife   on  the 
I'emp.  Rom.  adixiioifcration  of  the  empire,  which  he  dedi- 
cated 
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cated  to  his  fon,  advifes  that  prince  to  anfwerBOOK  IL 
the  barbarians,  who  Ihould  dqiire  him  to  give  ^~    "      ^ 
them  any  of  the  Greek  Jire,  that  he  was  not 
allowed   to  part  with  it,  becaufe  an  angel,  who 
gave   it   to  Conftantine   the  Great,     commanded 
him  to   refufe   it   to  all   other   nations.     Wliile 
this  advice  was  adhered  to,  the  wild-fire  proved 
of  great   ufe  to  the  defence  of  the    empire  ; 
feveral  fleets,  which  came  to  invade  Conftan- 
tinople,    having    been    burnt     and    deftroyed   ■ 
by  it ;  but  it  appears,   by   the  pallage  above-  - 
quoted,  that  in  the  twelfth  century  the  fecret 
was  known  to  many  other  nations,  and   even 
to   the  Mahometans.     I  find   alfo   that  it  was 
ufed  in  the  attack   and  defence  of  towns   and 
caftles. 

The  Saxon  chronicle  tells  us,  that  KingChron, 
Alfred,  to  oppofe  the  invaficns  of  the  Danes,  ^'''^°"'  ^^'^ 
ordered  a  number  of  (hips,  or  rather  galleys,  to 
be  built  upon  a  new  model,  different  from  thofe 
which  were  ufed  by  that  nation,  or  by  the  Fri- 
fons ;  being  higher  than  any  of  theirs,  and 
almoft  twice  as  long,  better  failersj  more 
fteady,  and  more  proper  for  war.  Of  thefe 
fome  had  fixty  oars,  and  others  more.  Ex- 
perience  (hewed  that  they  were  fuperior  to  any 
of  thole  fhips  with  which  the  northern  cor- 
fairs  had  infefled  the  coafts  of  England,  till 
this  admirable  prince,  whofe  genius  and  appli- 
cation to  whatever  might  conduce  to  the  bene- 
fit of  the  pubjick  inftrufted  his  fubjeds  in  all 
kinds  of  ufeful  knowledge^  made  this  im- 
provement  in  the  naval   architecture   of   the    ' 

Anglo- 
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BOOK   n.  Anglo-Saxons.     His  fon,    and  grandfons,  af^ 
"'''         ter  the  wife  example  he  had  fet  them,  kept  up 
very  ftrong  fleets,  which  not  only  protected 
but   enlarged    their  dominions.     And    (if  we 
V.  Fior.  Wig.  may  believe  the  accounts  of  fome  ancient  hif- 
fUb  ami.  938.j.Q^j^j^5^  his  great  grandfon  Edgar   raifed   the 
fubann.  937.  maritime  force  of  England  to  fuch  a  degree,  as 
cannot  be  paralleled  in  the  hiflory  of  any  othet 
nation.     They  tell  us,  that  this  monarch  had 
three   feveral   fleets,  each  of  twelve   hundred 
fail,  and  all   ftout  fhips,  which  were  Rationed 
to  guard   the  different  coafts  of  his  kingdom ; 
and  that  every  year  he  cruifed  in  each  of  thefe 
fquadrons,  fo  as  to  make,  within   that  time, 
the  whole  tour  of  the  ifland.     If  thefe  Ihips 
had  been  built  upon  the  fame  model  as  Alfred's, 
the  number  of  rowers  aboard  of  them,  allow- 
ing but  one  to  each  oar,  would  have  exceeded 
two  hundred  thoufand,    befides  the  mariners 
that  were  neceffary  to  manage  the  fails,  and  j 
foldiers  for  battle.     But  fuppoiing  that  three-  1 
in  four  of  them  were  of  a  much  fmaller  lize, 
and  carried  no  more  than  four  and  twenty  men 
each,  which  was   the  loweil  complement  of 
any  that  we  read  of  in  thofe  days,  the  number 
is  ftill  greater  than  England,  not  united  either 
with  Scotland  or  Wales,    could  poffibly  fur- 
ni(h,  to  be  kept,  as   it  is  faid   thefe   were,  in 
conftant  employment.      I  am   therefore  fur* 
V.  Mare        prized   that  Mr.  Selden,  in   one  of  his   mofl 
-     *   *     'important  and  elaborate  works,  fhould  feem 
to  have  given  credit  to  this  account,  which 
certainly  is  exaggerated  very  far  beyond  truth  : 

though 
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though  it  is  probable  that  King  Edgar  had  a^^*^^  II 
much  ftronger  fleet,  and  more  conftantly  *" 
maintained  on  all  the  coafts  of  his  kingdom, 
than  moft  of  his  predeceflbrs  ;  becaufe  we  find 
that  he  enjoyed  a  fettled  peace,  through  the 
whole  courfe  of  his  reign,  unmolefled  by  any 
of  the  people  of  the  North,  or  other  foreign 
ilates.     Yet  he  had  not  been  dead  above  fix  orChron.  Sax-* 

r  1  »i  ^  r  4.1      Flor. Wigora. 

leven  years,    when   the    naval   power   or  tneg^Tvj,^|j^^^^ 
Englifh   was  fo  flrangely  reduced,    of   fo    iilSeealfoSir 
managed,    that    a  Danifli    fquadron    of   feven  ?' *^''°°^^'' 
ihips   was   able  to  Uilult  lome  parts  or  tneirthecafeofthe 
coafts,  and  to  plunder  their  town  of  South- ^M^-';!^,'"^^' 
ampton.  Nor  did  the  lofs  and  diihonour,  which  vol,  i",        * 
the  nation  had  fuftained  by  this  defcent,  excite 
them  to  reftore,  or  better  regulate,  their  mari-  ^ 

time  force.  For,  ten  years  afterwards,  Ethelred, 
or  rather  thofe  who  had  the  diredion  of  publick 
bufinefs  during  the  tender  years  of  that  princes- 
could  find  no  means  of  delivering  the  kingdom 
from  the'fe  invaders,  but  by  giving  them  money  t 
for  the  raifing  of  w^hich  a  nev/  tax,  called  Jane- 
geld,  was  impoied  on  the  people. 

The  natural  efFeft  of  this  timid  meafure  was 
to  draw  on  other  invaiions.  They  accordingly 
happened  ;  and  more  compofitions  of  the  lame 
nature  vi^ere  exacted,  each  new  pavment  being 
higher  than  the  foregoing:  fo  that  from  ten 
thoufand  they  came  to  eight  and  forty  thoufand 
pounds  ;  a  great  fum  in  tholedays  !  One  vi- 
gorous effort  was  indeed  made  bv  Ethelred,  ?5^'™'^- ^'^'^ 
m  the  year  one  tnouiand  and  eight,  to  tree 
himfeif  and    his    people    from  this  infamous        / 

Vol.  Ill,  ^       F  tribute. 
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BOOK  n.  (-fibute,  by  a  general  tax  on  all  the  land  of  the 
'^  "^  ^kingdom,  for  fittmg  out  of  a  fleet,  which 
might  effedually  guard  it  againft  the  Danes. 
Every  three  hundred  and  ten  hides  of  land  was 
charged  to  furnifh  a  galley  of  three' rows  of 
oars,  and  every  eight  hides  to  provide  a  coat  of 
mail  and  a  helmet ;  which  armour  was  for  the 
foldiers,  defigned  to  be  employed  as  marines, 
aboard  of  the  fleet.  This  was  done  with  the 
advice  and  confent  of  the  parliament,  or  witena 
gemote :  and  the  Saxon  chronicle  tells  us,  that 
Chron.  Sax.  ^^^p.  number  of  fhips  built  and  equipt  the  next 

fubann.iOGQ.  ,  /  ,  .     .  ~  .    ^     ^ 

year,  by  means  or  this  impolition,  was  greater 
than  any  that  the  Englifh    nation  had  ever 
furniflied  under  any  former  king,     Mr.  Sei- 
V.  Mare       den  obferves,    that,  according  to  a  computa- 
dauf.  c.  II.   j-Qj^   made   in  Camden's  ^r//^?z«;^  from  rolls 
of  that  age,  the  number  of  hides  of  land   in 
England  did  not  exceed  two  hundred  and  forty 
three  thoufand  iix  hundred ;  which  makes  the 
number  of  fhips  obtained  by  this  hidage  fevea 
hundred    and   eighty-flve.      This   apparently 
was    a    fleet    fufficient    to    have    maintained 
the  fovereignty  of  our  feas  againft  any  other 
nation.     Yet,  by  violent  tempefts  and  wicked 
treachery,    it   was   foon    deftroyed  ;    and  the 
wretched  expedient  of  compounding  with  the 
Danes  was  again  taken  up  j  which  at  laft  pro- 
ceeded fo  far,  that,  in  the  year  one  thoufand 
Chron.  Sax.  ^j-,(j  twelve,  the  Euelifh  nobility,  after  payin? 

CUbann.ioi2.  .       ^  -t     ^      /.i  i     *        i   ^      /  .  .u 

the   tribute    (though  too  late    to  prevent  the 

enemy  from  over-running  and  fubduing  a  great 

part  of  the   kingdom)    hired    a   fquadron    of 

DaniOi 
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banlfii  fhips  to  guard  their  coafts  againft   the  BOOK  ir. 
attacks  of  other  corfairs.     All  England  being 
foon    afterwards    fubjefted    to    Canute,    thatChron.  Sax. 
prince,  in  the  year  one  thoufand  eighteen,  dif-  ^  '^""•^°^  ' 
miffed  all  his  Danifh  fleet,  except  forty  fhips, 
which  he  retained  to  fecure   his  new-acquired 
dominions :  but,  in  the  year  one  thoufand  and 
twenty-eight,  he  carried  with  him  to  Norway  ibidem,  fub 
iifty*five    fhips    of  war,  which    his    Englilh^""*  ^°^^« 
Thanes  provided  for  him,  and  by  which   he 
was  enabled  to  conquer  that  kingdom.     His 
fon    and    fucceflbr,     Harold   Harefoot,    who  ibidem   fub 
reigned   only  four  years,  laid  a  tax  upon  the  ann.  1039. 
Englilh  to  maintain  conftantly  in  his  fervice  fix- 
teen  (hips  of  war,  allowing  eight  marks  to  each 
rower,  according  to  the   eftablifhment  fettled 
by  Canute.  His  brother,  Hardicanute,  increafed 
that  number  to  fixty-two,  with  the  fame  al- 
lowance to  each  rower;  for  the  defraying  of 
which  the  Englifh  paid,  in  the  fecond  year  of 
that  king,  twenty-one  thoufand  and  ninety- 
nine  pounds :  but  prefently  afterward  he  re- Chron.  Sa?. 
diiced  the  number  of  (hips  to  thirty-two,  and^"^^^"'*°-i^°' 
the  charge  to  eleven  thoufand  and  forty- eight 
pounds.     In  truth,  it   was  not  neceffary   that 
thefe  Danifh  princes  fhould  keep  any  great  na- 
val forces  for  the  defence  of  this  ifland  ;  as  they 
themfelves  had  the  dominion  of  thofe  northern 
countries,  from  whence  the  former  invafions 
and  defcents  had  been  made ;  and  as  no  other 
power,  then  exifting,  could  pretend  to  difpute 
with  them  the  empire  of  the  ocean. 

F  2  Kiilorlans 
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BOOK  II.       Hiftorjans   relate  that  earl  Godwin,  to  ap- 

V.  Maimfb.    pe^fti  the  anger  of  his  fovereign,  Hardicanute, 

de  geiHs  Reg.  for  the  fhare  he  had  in  the  death  of  Alfred, 

c^^^'et' alios  that  prince's  brother,  prefented  him  with  a  (hip, 

the  beak  of  which  was  of  gold,    and  which 

carried    eighty    foldiers,,  of  whom   every  one 

had    on    each    arm    a    golden    bracelet,    that 

weighed   iixteen  ounces ;  on   his  head  an  iron 

helmet,  gilt  with  gold,  as  were  alfo  the  othet 

parts   of  his  armour ;  on   his  left  fboulder  a 

Danifh  battle-axe,  and  in  his  hand  a  javelin  : 

which   circumftances  I  here  mention,  not  fo 

much  on  account  of  the  richnefs  of  the  gift,  as 

to  {hew  the  number  of  foldiers,  that,  in  thofe 

days,  ferved  aboard  of  fhips  of  war,  and  how 

they  were  armed.     For    it  may  reafonably  be 

fuppofed,  that  this  galley  was  equipt  in  much 

the  fame  manner  as  ethers  were  at  that  time, 

except  the  peculiar  magnificence  of  the  gold  in 

the  beak  and  in  the  ornaments  of  the  foldiers. 

5^^S°T^"^      It  appears   from  records,  that  danegeld  was 

Hermina,      levied  io  the   reign  of  Edward  the  Confeflbr, 

ChamiL        not  to  be  paid  to  the  Danes,  but  to  oppofe  their 

invafions;  and  it  feems  to  have  been  continued 

during  the  firfl:  eight  years  of  that  king,  as  a 

conftant  fund  for  his  navy.      We  are  told  that 

V.  laguiph.    liQ  took  it  off,  in  the  year  of  our  Lord  one  thou- 

?nn.^*io"cT.    ^'^"^  and  fifty-one,   becaufe  he  fiw   the   devil 

edit.  Gale,     dance   on   a  heap  of  the    money  coUeifted  by 

that  tax:  but  Ingulphus,  who  mentions  this 

ridiculous  tale  only  as  a  popular  rumour,  gives 

us  a  very  good   reafon   why  the  lands  of  the 

kingdom  w^ere  then  difcharged  of  this  burthen, 

namely, 
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namely,  there  being  a  great  famime  that  year, ^00 K  ii. 
which  moved  the  king  to  remit  it,  out  of  cha-       ""'"' 
rity  to  the  poor.     Yet   it  mufl:  be  obferved, 
that  this  tetnporary  evil  was  no  proper  caufe  for 
aboHfhing  a  tax,  v/hich  at  other  times  might  be 
neceffary  to  ail  perpetuity  ;  and  therefore  I  much 
doubt   the   hiflorian's  exadtnefs    in  faying    it 
was  ib  abohfhed.     Edward's  fucceffor,  Harold,  "^^  Piflav. 
drew  together  a  fleet  of  i'even  hundred  fhips  of  ^'^ '^'P'^^^* 
war ;  and  yet  we  do  not  find  that  any  danegeld, 
,  or  other  (imilar  impofition,  was  levied  by  that 
prince.      This    expence    therefore    mufl    have 
greatly  exhaufted  his   treafurj^,  and,  together  > 

with  the  charge  of  his  mercenary  troops,  will 
account  for  his  having  been  fo  tenacious  of  the 
fpoils  he  took  from  the  Norwegians. 

In  the  year  one  thoufand   and   eighty-threechron.  Sax. 
(or,   as  others  fay,  eiphty-four),    William  the^^^^^n-ioSj. 
Conqueror,  apprehendnig   a  great  mvanon   c)rfnbann.io84. 
England  from  Denmark  and  Flanders,  revived 
danegeld,  and  advanced  it  to  fix  fhihings  a  hide  ; 
but,  as  it  appears  that  many  lands,  which,  un- 
der the  Anplo-Saxon,  kin^s   had  been  charp^ed 
with  this  tax,  were  exem^.ted  from  it  by  him 
(on  the  fubjecl' of  which  exemption  I  fhall   fay 
more  hereafter),  it  is  probable,  that,   notwith- 
flanding  the  augmentation  of  the  charge,   the 
produce  was  little  more  than  had  bec!  obtained 
from  former   danegelds.      We   are  told  by  the 
author  of  the  dialogue  Je  Scaccario,  which  was^-^*  ^'  '^• 
written  in    the   reign  of  Henry   the    Second, 
*'  that  William  the  Conqueror  would   noi:  rs- 
«'   vive  this  tax  (which,  at  iiril,  had  been  ex- 
f  3  "  aded 


70  HISTORY   OF  THE   LIFE 

BOOK    11.  ic  ac^ed  upon  urgent  neceffity  in  time  of  war) 
^"^      '  "  as  an  annual  Jupply  ;  nor  yet   would  he  en- 
*'  tirely  give  it  up  ;    but  referved  it  to  anfwer 
*'  extraordinary  an,d  unforefeen  occafions  :  foi? 
^^  which  reafon  it  was  rarely  taken  by  him  or 
*'  his  luQceflbrs,  and  only  when  adtual  wars  with   I 
"  foreign  nations,  or  the  fear  thereof,  came  upon   j 
"  them."    It  is  not  certain  that  danegeld,  or,    | 
Ghron.  Says  ^g  theS.ixon  chroniclc  terms  it,  militare  trihutum^ 
ann?io4o.     was  ever  exacted  by  William  Rufus.     He  im-   | 
pofed  indeed  a  hidage  of  four  (hillings  a  hide  on   " 
all  the  land  of  the  kingdom:  but  it  was  not  ga- 
thered, like  the  former  danegelds,  for  the  aug- 
rnentation  or  fupport  of  the  royal  navy,  or  for 
the  defence  of  the  Goaft,  or  any  alarm  ofinva? 
fion,  but  to  enable  him  to  acquire  the  dutchy 
pi  Normandy,  in  mortgage,  from  his  brother. 
I  therefore  confider  this  exa6tion  as  of  a  quite 
different  nature,  tho',  being  levied  from  the  land§ 
of  England,  as  danegeld  had  been,  it  was  inac- 
curately  fo    called.     The  aid   to   Henry  thp 
Firft,  for  the  marriage  of  his  daughter,  which 
he  claimed  as  a  feudal  right,  is  faid  t)y  fome 
writers  to  have  heen  raifed  by  a  land  tax,  after  ' 
the  rate  of  three  fhiliings  on  every  hide  of  land. 
fhe  Excheo    ^^^  nothing  can  be  mpre  improper  than  to  call 
p.475.  c.  iV  this  a  danegeld,  though  Mr.  Maciox  has  cited  an 
V.  riunnnod.  ^j  J  manufci  ipt  chronicle,  in  which  it  is  {o  denor 
,  vii.   -^  /•  jj^jj-j^j-g(j^     Henry  of  Huntingdon  mentions  ir,- 
b'Jt  without  that  appellation.     Neverthelefs  it 
appears  by  the  great  roily  commonly  called  the 
fitth  of  King  Stephen,  but  which  Mr.  Madox 
has  demonitrated  to  belong  to  the  rpign  of 

'  Henry 
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Henry  the  Firft,  that  it  was  colle6ted  fix  years  ^^^   ^^• 
together  by  that  king,  and  accounted  for  in  the 
fame  words  that  were  wont  to  be  ufed   in  ac-  Y'-Y^^^T^' 
counting   for  the  fettled  yearly  revenue.     OfM^gnVRo^ 
Stephen's  reign  we  have  no  rolls  5  but  notice  isScaccani,  at 
taken,  in  fome  hiflories,  of  his  levying  of  dane-  ^iviados'"  HI- 
geld,  which  he  had  a  good  pretence  to  do,  asftoryof  the 
he  was  in  perpetual  fear  of  invafions  from  Nor- J^^^.'l"^'"- 

-  ^     r  -  T^  .       -  -See  HiiL  of 

mandy,  or  other  parts  of  1^  ranee,  ni  favour  oithe  Excheq. 
Matilda  or  her  fon.     We  find  by  the  rolls  that^  17- 
it   was  paid    in   the    firft,  fecond,   twentieth, 
and  twenty-firfl,  years  of  Henry  the   Second. 
The  low  ftate  in  which  he  found   the  iieet  of 
England  might  make  it  necelfary  for  that  prince 
to  continue  this  impofition  till  the  third  year  of  ^ 
his  reign  ;  and  the  danger  of  an  invafion  from 
France  or  Flanders   might   naturally    induce 
him  to  revive  it  in  the  twentieth. 

What  was  the  ordinary  ftrength  of  the  royal 
navy,  from  the  times  of  William  the  Conqueror 
to  thofe  of  Henry  the  Second  inclufively,  or 
to  what  number  of  fhips  it  was  increafed  upon 
extraordinary   exigences,  we   are  not  well  iu- 
formed.     But  it  appears,  from  a  palTage  in  the^-  Libr.  Ru- 
Redbook  of  the  Exchequer^  that  the  Cinque  Ports^^.^^^    ^^'^" 
during    thofe    times,  were    obliged,   by   their  See  aifo  the 
tenures,  to  provide  fifty-two  iliips,  and  twenty  ^"".^"p^^"/  *^" 

ur  men  ni  each  ihip,  for  ntreen  days,  at  then- in  the  cafe  of 
own  charges,  to   defend  the  coafis,   when   re- ?^'P-'"oney. 
quired.     And  not  only  theie,  but  other  mar i-j'oJJn's  fecond 
time,  and  even  fome  inland  towns,  held  by  the  day '=  argu- 
fame  kind   ot  fervice.      This   feems  to   have'J^^^'J^^^^^'^f';- 
been  the  conilant  fupport  of  the  navy :  but     ''^^'  ^^^' 
F  4  upon 
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BOOK  ll-upon    extraordinary    occafions    danegeld    was 

"""     ^levied:  and,  although  at  the  end  of  that  cen-* 

tury  the  name  was   loft,  a  like   provifion   was 

See Spdman  s ^^j-g^^  made,   ill  every  age,  by  our  parliaments, 

pELD.  for  the  defence  of  the  Bi-itiih   fea  and  fecurity  ' 

of  the  kingdom. 

It   has   been   rnentioned    in  former  parts  of 

S9eaifoSrx.  fhis  work,  that  the  Enghfn  fleet  in  the  chan-- 

V   19c   fub  "^-^  ^^^  Wilham  Rufus   good   fervice  againft 

ann.  1089.    his  brother ;   a  great  number  of  Normans,  who 

f\^-  "^""*    were  combing  over  to  fupport  the  pretenfions 

fea.  10."    'of  the  latter,  having   been  deftroyed    in   their 

paffage  by  the  fliips  that  guarded  the  coaft  of 

Suflex ;  which  fo  intimidated  Robert,  that  he 

durft  not  fattempt  another  embarkation,      A 

fufficient  fleet  was  likewife  fent  by  Henry  the 

Firft,   at  the  beginning  of  his  reign,  to  oppofe 

fed.Yo/'''*  that  prince   in  his  pafl'age  between  Normandy 

and  England  :  but   a  part  of  it  joined  him  ; 

which  enabled  him  to  land  without  difficulty; 

and,  a  peace  being  foon  concluded  between  the 

two  brothers,  thisiflahd  remained  exempt  from 

the   invalions  of  foreipners,  or   any  alarm    of 

that  nature,   till  the  war  excited  again  ft  Henry 

by  the  fon  of  Duke  Robert  obliged  him  again 

to  provide  for  the  defence  of  his  realm,   by  a 

proper  exertion  of  its  maritime  power. 

During  the  reign  of  Stephen,  the  Englift^, 
pav^y  declined  much  in  its  ftrtngth  ;  aiid  we 
cannoc  wonder  tliat  it  did  :  for  the  long  intef- 
tine  war,  which  defolated  the  kingdom,  rum- 
ed  Its  commerce  :  without  which  it  is  impof- 
Lble  r^r  any  piince  to  maintain  a  naval  power, 

Tliis 


V.  H.  Hunf 
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This  was  reOored,  and  probably  augmented,  ^^ OK  il. 
by  Henry  the  Second:  yet  it  leems,  that,  till 
the  latter  part  of  his  reign,  he  made  no  efforts 
to  fit  out  any  powerful  fleets ;  becaufe,  being 
mafter  of  almofl:  all  the  French  coaft,  and  in 
ciofe  alliance  with  the  earls  of  Flanders  and 
Boulogne,  he  feared  no  invalion.  For  the 
kings  of  Denmark  had  given  up  all  intentions 
of  renewing  their  claim  to  England ;  nor  did 
their  fubje6ls,  or  any  other  of  the  northern 
nations,  continue  thofe  piratical  expeditions, 
which  had  been  fo  troublefome  to  the  EngliOi 
in  former  times.  It  feemed  therefore  uonecel- 
lary  for  Henry  the  Second  to  guard  his  coafts 
by  great  fleets  5  and,  being  bufied  upon  the 
continent,  he  chiefly  turned  his  thoughts  to 
the  increafing  and  (irengthening  of  his  land- 
forces,  which  he  might  better  make  ufe  of, 
either  to  defend  or  enlarge  his  territories  in 
France.  Geoffry  de  Vinefauf  tells  us,  that  ^- 35* 
after  King  Richard  the  Firfl  had  made  himfelf 
mafter  of  Cyprus,  when  all  his  galleys  were 
arrived  in  one  of  the  ports  of  that  ifland,  the 
number  of  them,  including  five  which  he  had 
taken  from  the  Cypriots  and  added  to  his  own, 
amounted  to  a  hundred  ;  whereof  lixry  were 
fuperior  to  the  common  armed  galleys.  And 
in  another  place  he  fays,  that  a  fleet  fo  fine,  C.  12. 
and  fo  well  provided,  had  never  been  feen  be-  ai-^i  f  ''* 
fore.  Betides  the  galleys,  Richard  had  with 
him,  when  he  failed  from  the  harbour  of  Mef- 
fina  in  Sicily,  a  hundred  and  fifty  great  (hips', 
which   he   ufed  as  transports.     Thele,  we  are 

toid, 
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BOOK  II. told,  he  had  feledled  from  all  the  (hipping  in 
""    ~"^the  ports  of  England,  Normandy,  Poitou,  and 
his  other  maritime  territories.     That  moft  of 
the  galleys  were   built  before  the  death  of  his 
father,   I  think  very  probable ;  for  they  could 
^  not  otherwife  have  been  ready  to  put  to  fea  in 
J-  ?/£"!?? fo  (hort  a  time  after.    A  manufcript  chronicle, 
of  the  age  or  Henry  the  Third,  cited  by  Spel- 
man  in  his  GlofTary,  fays  that  fifty  of  thefc 
^     were   triremes,  viz.   galleys  of  three  rows  of 
oars;  and  that,  among  the  other  fhips,  thir- 
teen, diftinguifhed  there  by  the  name  of  hitfjes^ 
carried,  each  of  them,  three  mafls.     Upon  the 
whole  I  prefume,  that    the    more  numerous 
fleets,  mentioned  before  in  the  Englifh  hiftory, 
confiiled  of  veficls  much  fmaller  than  this  of 
Richard, 
y-^iy^"''"''      There  is  a  very  remarkable    law  of  King 
S:ix.  i.ecr.      Athelltan,  which    lays,    that  any   m.erchant, 
jiuhcu' Cm-  Yvho  has  ir^ade  three  voyages,  upon  his  own 
J,^",,\,       *    account,  beyond  the  Britifli  channel,  or  nar- 
See  alio  S pel- fQ^v  feas,  (luUl  be  entitled  to  the  privilege  of 
^r and  Re    ^  Thane.     This   was  a  great  encouragement 
maias.  given  to  commerce,  and  iuch,  indeed,  as  it  is 

very  furprifing  to  meet  with  in  the  hiftory  of 
fo  rude  an  age.  Warlike  nations,  though  infi- 
nitely more  refined  than  the  Englifh  were  in 
thofe  days,  are  apt  to  confider  all  trade  as  ra- 
ther difhonouring,  than  ennobling,  thofe  who 
cany  it  on;  it  is  therefore  no  imall  indicatioa 
of  the  good  fenfe  of  King  Athelflan  and  his 
.witena  gemote^  or  parliament,  that  they  broke 
through  this  prejudice,  and  made  nobility  the 
I  .    reward 
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reward  of  mercantile  merit.     It  does  not  ap-  BOOK  II. 


»-v 


pear  that  the  Norman  kings  adopted  the  fame 
policy  :  but  that,  under  fome  of  thofe  princes 
whofe  reigns  are  treated  of  in  this  work,  Eng- 
land continued  to  enjoy   a   flourifhing  com- 
merce, may  be  well   inferred    from   the  great 
quantity  of 'money  and  plate  contained  in  the 
treafury  of  William  the  Conqueror,  of  Henry 
the  Firft,  and  of  Henry  the   Second,  at  the 
time  of  their  death.     It  has  already  been  faid, 
that,  exclufive  of  the  plate,  the  treafure  left  by 
William  the  Conqueror,  in  his  palace  at  Win- 
phefter,    amounted  to  iixty  thoufand  pounds 
weight  of  iilver  in   coined   money;    and   that 
left  by  his  fon  Henry  to  a  hundred  thoufand.  ^'  Benedia. 
A  contemporary   writer  likewife  informs  us,  vj^^^Ric.^r, 
that,  foon  after  the  deceafe  of  King  Henry  the  fiibann.  1182. 
Second,  Richard  the  Firft  ordered  an  exa6l  ac-  ^^'r?  ^^^' 
count  to  be  taxen,  both  m  number  and  vveignt, 
of  all  his  father's  treafures,  and   found   them 
amount   to  above  ninety  thoufluid  pounds  in 
filver  and  gold.     Another  fays,  that  he  caufed 
all  the  treafures  of  his  father,  in  filver  and  gold,  J-  ^"''^'^f^j 
to  be  weighed,  and  found  that  it  greatly  ex- £.3"^^]^^'" 
ceeded  the  value  of  a  hundred  thoufand  marks. 
Jt  has  been  (hewn  before,  that,  in  thofe  days 
pne  pound  of  filver  contained  about  as  much  of  See  the  Notes 
that  metal  as  three  pounds  do  now,  and  that  a^'^'^^  Hiiiory 
park  was  two  thirds  of  the  value  of  that  pound.  Llont  5'^'^' 
The  wealth  of  the  prelates  and  chief  nobles  of  England  at 
^he  realm  was  proportionablv  srreat ;  and   they?  f.^"^"^^^* 

Liir'  11  1         ."'•■  '"'''^  volume, 

had  alio  much  plate  and  other  rich  ornaments  on  the  value 
jfj  their  houfes  and    wardrobes:  nor   did   the°''™""^3'- 

piety 
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OOK  II.  piety  of  the  times  omit  to  decorate,  in  a  mofl 

~^  lumptuous  manner,  the  cathedral  churches,  and 

^-SeeDugdaie'sthofe  belonging  to  feveral  convents,    with  cru- 
2nJB3i.o^°a"p_cifixes,  fhrines,   and  veflels  of  gold  and  (ilver. 
Thefe  precious  metals  being  rare  at  that  time 
"in  Europe,  fo  much  of  them  could  not  pofli- 
bly    have   come     into    a    country  where    the 
earth  produced  none,  and  which  drew  no  fup- 
plies  of  them  from  the  fpoils  or  the  tr.bute  of 
any    other    nation,    without    a     confiderable 
balance  of  trade  in  its  favour.  Whether  w^e  had 
any    exportation    of    woollen    nianu failures, 
during  the  times  that  I  Vv'rite  of,    I  cannot  ab-- 
Ma.ox's        fplutely  affirm.     But   it   appears   undeniably, 
Excheque?^^^  ^3^  the  annual  payments  which  they  made  to 
c.  lo.  p.  2^1.  the  crown,  that  there  were  many  gilds  of  wea- 
vers  in   different  parts  of  the  kingdom.     For 
example,  in  the  fifth  year   of  Henry  the   Se- 
cond, the  weavers  of  London  flood  charged  in 
the  Exchequer  rolls  with  four   marks  of  gold 
on  the  farm  of  their  gild  for  two  years.     In 
other  years  of  the  fa  id  king  they  paid  twelve 
pence  per  annum.     And   there   are  records  of 
like  payments  from   the   v^^eavers   of  Oxford, 
York,    Nottingham,    Pluntingdon,    Lincoln, 
and   Winchefter,   in  that    and  the    following 
reign.     On  which  I  find  this   obfervation,  in 
See  Hale's      a  treatife  written  by  the  learned  Sir  Matthew 
Fnmuive       Hale,   "  t/jaL    in  the  time  of  Htnry  the  Second 

Original    or  '         •    7        ?       ;      t^-   /?        ?  •      ?  •    "^  7 

Mankind,      "  'and  Richard  the  rirfi,  this  kingdo?n   greatly 

p.  i6i.  ^'' fiourifjded  in  the  art  of  manufadiuring  woollen 

"  cloth :     hut    by   the    troublejome   wars  in   the 

*'  time  of  King  John    and  Henry   the   Thirds 

"  and 
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'-'  and  alfo  of  Edward  the  Flrji  and  Edward  the  BOOK   IL 
**  Second i  this  manufaSiure  was  wholly  loft,  and        "       ' 
.<.'  all  our  trade  ran  out  in  wool,  woolfels,  and 
*'  leather,    carried  out   in   fpecie.'"^      It  is   alfo 
obferved  by  Mr,  Madox,  in  his  hiftorv  of  the  J?^^:  °^ ^^« 
Exchequer,  that  the  cities  of  Worcefter,  Glo-c.  13.  p.3j4» 
cefter,    Nottiogham,    Norwich,    Bedford,  and 
many  other  towns,  paid  fines  to  king  John, 
that  they  might  buy  and  fell  dyed  cloth^  as  they 
were  accujiomed  to  do  in  the  time  of  King  Henry 
the  Second.    This   fliews  that  both  the  cloath- 
ing  and  dying  trades  had  then  flouriflied,  and 
had  been  free  fromfome  oppreilions  with  which 
they   were   afterwards    loaded.     It    is   reafon- 
able  to  fuppofe,   that  the  Flemifh  colony,  of  • 
which  much  has  been  faid  in  this  book,  when 
they  were    difperftd  over   England,    at  their 
firft  coming   into  Flanders,    in  the  reign  of 
William  the    Conqueror,   not  only  exercifed 
the  art  of  weaving,  which  before  their  emigra- 
tion they  excelled  in,   but  inftruded  the  Eng- 
lifli,  and  improved   their   manufadure.     One 
may  alfo  prefume,  that  when  they  were  after- 
wards fettled  in  South  Wales,  upon  the  fea- 
coaft,  they  addicted  themfelves  to  foreign  traf- 
fick,  and  carried  it  on  with  the  woollen  cloths 
which  they  continued  to  make.     Indeed  this 
may   be  naturally   infened  from  the  words  of Y^''^ ^^'"^^*' 
Giraldus  Cambreniis,  who,  defcribing  them  as[,'^"^  l^^J"' 
they  were  in  the  time  of  Henry  the  Second, c.  u.  p.  848. 
calls  them  a  people  rnoft  verfed  in  woollen  fnanu-'^^^^ .^'^^'"^"^^^ 
faSlurss  and  merchafidife,   who,  'with  any  labour 
Qr  danger i  ijooidd  feek  jar  gain  by  fea  or  land. 

Perhaps 


7»  HISTORY   OF   THE   LIFE 

BOOK  IL Perhaps  it  was  to  encourage  thefe  manufac* 
tures,  that  the  exportation  of  wool  unwrought 
was  loaded  with  a  duty  of  half  a  mark  on 
each  fack. 
V.  Radevic.       There  is  preferved  to  us,  in  a  contemporary^ 
^eVetfuT^"^  German   hiftorian,  a  letter  from  Henry  the 
geftis  Fred.    Second  to  the  emperoi"  Frederick  Barbaroffa, 
imperatons,   ^^^ich  he  fent  in  the  year  eleven  hundred  and 
fifty-feven,  with  magnificent  prefents,  in  re- 
turn to  an  ernbally  and  prefents  of  at  lealT:  an 
equal  value,  which  he  had  received  from  that 
prince,  who  defired  to  make  with  him  a  league, 
of  friendfhip  and  alliance.    The  king  expre/Tes 
therein  his  grateful  acceptance  of  thofe  over-* 
tures  from  the  emperor,    and,   among  other 
benefits  which  would  arife  from  that  league, 
particularly  mentions  the  fafety  and  freedom  of 
commerce  betwixt  their  refpe5iive  kingdoms, 

A  northern  trade  feems  to  have  been  a  favo- 
rite object  of  the  royal  attention  and  care  of 
Alfred  the  Great:  there  being  inferted  into  the 
preface  of  a  tranflation  of  Orofms,  made  by  that 
monarch,  an  account  delivered  to  him  by  two 
navigators,  a  Norwegian,  and  an  Engli(hman, 
employed  by  his  orders ;  wherein  they  defcribe, 
very  fenlibly,  the  coafts,  the  inhabitants,  and 
the  fi(heries,  of  the  North,  as  far  as  the  ut- 
moft  bounds  of  Norway  and  Finland.  It  is 
one  of  the  moft  curious  and  valuable  remains 
of  our  Saxon  antiquities.  Doubtlefs  Alfred  made 
an  advantage  of  the  difcoveries  he  had  taken 
fuch  pains  to  procure,  by  carrying  on  a  very  j 
profitable  trade  with  thofe  countries.    But  one  \ 

may 
■» 

._ ___ ___._ : I 
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may  reafonably  prefume  that  the  Englifh  com-  book  ii. 
merce  to  the  North  was  further  increafed  in  the         ^ 
reign  of  Canute  the  Great,  to  whom  Denmark 
andNorway  were  fubjed.  In  the  twenty-feventh 
year  of  King  Henry  the  Second,  a  licence  was  See  Madox's 
piven  to  export  corn,  from  Norfolk  and  Suf-S^'V"**^^^^ 

r  11  -KT   ^  A      1  •        1  •  r  yr-        Exchequer, 

rolk,   to  Norway.     And  m  the  reign  or  Kmgc  13.  p. 323, 
John,  a  Danilh  merchant  was  allowed  to  have^--^- 
free  traffic  throughout  the  realm,  on  the  eafy 
condition  of  giving  a  hawk  to  that  prince  as 
often  as  he  came  into  England. 

After  the  Normans  had  eftablifhed  them- 
felves  in  this  ifland,  its  trade  to  France  became 
naturally  more  extenfive  than  before;  eipeci- 
ally  when  Henry  the  Second,  who  held  fo 
great  and  fo  commercial  a  part  of  that  king- 
dom, had  gained  a  quiet  pofftffion  of  the  throne 
of  England.  A  principal  branch  of  the  im-l^i'^-  c,  18, 
ports,  in  the  times  of  which  I  write,  was  fo-^'^^'^"' 
reign  wines,  which  were  chiefly  brought  from 
France.  It  appears,  by  the  rolls,  that  in  the 
fourteenth  year  of  King  John  duties  were  paid 
£0  that  prince  for  wines  of  Anjou,  Auxerre, 
and  Gafcony,  befides  others  there  called  by  the 
general  name  of  French.  I  alfo  find,  in  that 
account,  mention  made  of  the  wines  of  Saxony, 
which  probably  came  into  failiion  among  the 
Englifh,  in  the  reign  of  Henry  the  Second, 
after  the  duke  of  Saxony  had  married  his 
daughter.  But  it  muft  be  obferved  that  the 
limits  of  that  dutchy  were  then  extended  to  the  • 
Rhine;  and  therefore  theie  v/ines  might  be 
Rhenilh.      William   of  Malra(bury   tells   us, 

*'  that 
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BO  OK  II.  "  that  the  city  of  London,  in  his  time,   was 

j^g ^g^i^      ^*'  inuflrious  and  eminent  for  the  wealth  of  its 

pontif.  ].  11.    "citizens;   crouded  with   merchants  and  fac- 

1. 133.  led.    a  j.Qj.g  fj.Qj-Q  every  land,  but  chiefly  from  Ger- 

*'  many;   and  a  florehouie  for  the  whole  na- 

*'  tlon,  in  cafe  of  a  dearth  of  corn  and  other 

Ibidem,  l.iv.c;  provifions."     The  fame  author  fays,  **  that 

co!  ^*    ^  *   "  the  port  of  Briflol  was  full  of  fhips,  from  Ire- 

*'  land,   Norway,  and  every  part  of  Europe; 

"  which   brought  thither  a  great  commerce, 

*'  and    much    foreign    wealth."     He    likewife 

fpeaks  of  Exeter  as  a  place  of  great  traffic,  to 

which  reforted  a  great  concourfe  of  merchants 

and  foreigners,  at  the  time  when  he  wrote. 

Sir  H.  Spelman,  in  his  code  of  the  ancient 
flatute  laws  of  the  kingdom  of  England,  cites 
a  paiTage  from  the  chronicle  of  Battle- xA^bbey, 
which  fays,  that,  by  the  ancient  law  or  cu(iom 
of  the  Englifn,  when  a  fliip  was  wrecked  on 
the  coaft,   if  thofe  who  efcaped  from  it  did  not 
repair  to  it  within  a  limited  time,  the  lliip,  and 
all  belonging  to  it,  that  was  driven  alhore,  be-  I 
came  the  right  and  property  of  the  lord  of  the  ' 
manor.    But  that  King  Henry  the  Firfl,  abhor-  | 
ring  the  cuftom,  made  a  law,  to  be  obferved 
throughout  all  his  dominions,  that  if  but  one  j 
man  had  efcaped  alive  out  of  the  wreck,  the 
Ihip  and  its  whole  cargo  fhould   be  given  to 
liiiQr    Yet  the  chronicle  adds,  that  this  ftatute  , 
rciTiained  in  force  only  during  the  life  of  the  j 
king  who  enaded  it ;  for,  under  his  fuccefibr,  : 
the  nobles  of  tlie  kingdom,  paying  no  regard  to  , 
it^  leftored  the  ancient  cuilom,  to  their  own  j 

benefit ;  | 

7 


OF    KING    HENRY    IL'  8i 

benefit;   of  which  the  writer  gives  an  inftanceBOOK  IL 
in  a  fhipwreck  that  happened  upon  one  of  the 
eftates  of  the  abbey.    It  feems  that  Plenry  the 
Second  revived  the  law  of  his  g-randfather,  and 
enforced  it  with  fevere  penalties  againft  offen- 
ders.    For   WilHam  of  Newbury   fays,    that 
out  of  his  excellent  goodnefs^  at   the  very  begin- 
nino:  of  his   rei2;n,   he   corrected   a   barbarous 
cuftom,   which   before   had  prevailed   in    this 
kingdom,  with  regard  to  wrecks  on  the  coaft ; 
and,  commanding  the  proper  offices  of  huma^ 
'nity  to  be  paid  to  all  (hipwrecked  perfons,   or- 
dained grievous  punifhments  againll  thofe  who 
fhould  dare  to  do  them  any  injury,  or  take  from 
thieni  any  of  their  merchandife  or  effects.  I  am 
very  forry  to  obferve,  that,  notwithftanding  this 
[law,  made  fo  many  ages  ago,  and  other  ftatutes 
|ena6led  lince,  with  a  view  to  reftrain  this  moft 
Unhuman  barbarity,   it  ftill  remains  a  foul  re- 
rproach  and  difgrace  to  our  nation* 
i|     By  the  ftatute  of  the  27th  of  Henry  the  Se- 
cond, which  is  called  the  a^7.e  of  arms,  and  of 
I  which  I  (hall  fpeak  more  particularly  hereafter, 
jthe  itinerant  judges  were  commanded  to  pub- 
ilifh,  in  their  feveral  circuits,  an  injundion  for- 
l-bidding,   under    the   higheft    penalties   to  the 
I  buyer  and  feller,    the  felling  to  foreigners  any 
IjEnglifh  fhip,   or   drawing   away   any  leamen 
I  into  foreign  fervice  ;   from  which  it  is  evident, 
that  the  king,  when  that  ftatute  was  made,  at- 
tended very  carefully  to  the  naval  ftrength  of 
I  his  kingdom. 
I        Vol.  IIL  G  Having 
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Having  thus  (hewn,  as  far  as  we  have  any 
authentic  infornr»ation,  the  flate  of  the  Englifti 
marine  from  the  days  of  Alfred  to  thofe  of 
Henry  the  Second  y  inclufively,  I  iliall  pro- 
ceed to  give  Hkewife  an  account  of  the  nature 
of  the  land-forces  in  England  during  that 
courfe  of  time.  <; 

V.  Concli.         It  ^vas   a  fundamental  law  of  the  Anglo- 
EaOi.  c.  22,  g^j^Qj-jg^    f}^3|.  ^^i  i-i-^Q  IsiVids  of  the   kingdom, 

Concii.  Brit,  even  thofe  which  were  held  by  ecclefiafticks 
fub  ann.  ^^^^  women,  were  fubie£l  to  the  three  publick  ' 
man's  Re-  duties  ;  the  building  or  repairing  or  forts  and 
maina.  Feuds  caftles  ;  the  building  or  repairing  of  bridges  ; 
c^g.  ^""'^^^'and  military  fervice  for  the  defence  of  the 
realm,  called,  in  the  Latin  tranflation  of  the 
Saxon  laws,  exped'ttlo. 

We  are  told   by  Sir  H.   Spelman,    "  that 
"  the  whole  land  was  divided,  either  by  Al- 
*'  fred   the  Great,    or  feme  other   preceding 
*'  king,    into  two  hundred  forty-three  thou- 
*'  land    fix    hundred   hides,  or    plough-lands  : 
"  and,    according  to  this   divifion,    were   the 
"  military  or  other  charges  of  the  kingdom 
"  impofed."    A   hide   of  land   is  defined,   by 
V.Huntingd.]^.  of  pjuntingdon,  and  the  annals  of  VVaver- 
looS^AnnalJ^J?  ^^   ^^  ^^  much  as  a  (ingle  plough  could 
Waverieien.   till  in  a  jcar  I  but,  according  to  others,  it  was 
iub  ann.       ^g  ^-j-j^ch  as  would  be  flifficient  to  fupport  a 
gentleman's  family  for  that  time,   and  there- 
fore could  not  coniift  of  any  determined  num- 
ber of  acres,   but  mud  have  varied  in  propor- 
tion to  the  nature  of  the  foil.  One  of  the  laws 

of 
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of  King  Athelftaii  orders  every  plonghi  tbatSOOKir. 
is,  every  hide  of  land,  to  furniih  t,vo  horfe-yj^^  Le^eg 
men;  an  immenle  army,  according  to  the  com- Atheiikai, 
putation  above  given  of  the  number  of  l^^i^^s^^ '^^|^^^' 
in  England!   But  if  (o  many  were  at  any  time 
adually  raifed  (which  I  am  apt  to  doubt  of), 
it   is  certain  that  the  conftant  militia  of  the 
Saxons  did  not  amount  to  that  number;    and, 
except  in   the   cafe  of  beneficiary  tenants,   the 
fervice  they  owed   appears  to   have   been  re- 
ftrained  to  the  defence  of  the  realm. 

After  the  Norm.ans  came  in,  a  different  kind 
of  military  policy  was  eilablifhed.    The  lands 
of  England  (as  Ordericus  Vitalis   informs  usjyj^^  j  j^ 
were  fo  diftributed  by  William  the  Firft,   that^.  523. 
the  kingdom  had  always  fixty  thonfand  knights 
ready  to  ferve,  at  the  command  of  the  king^  as 
occajion  Jhould  require.     It   muft  be   obierved, 
that,    in  this  paiiage,  and  feveral  others  in  the 
books  and  records  of  thoie  times,   the  word 
knights  mult  be  underftood  to  iignify   perfons 
who  held   knights  fees,  not   perfons  who  had 
obtained  the  order  of  knighthood,   concerning 
whom  I  (hall  have  occalion  to  treat  hereafter. 
Other  ancient  evidences  make  the  knights-fees,  !5{:  ^^'^^"'s 
during  the  times  that  1  write  of,  fixty  thoiifiand^-^^^.^  !^j.j  j^* 
two   hundred  and  fifteen  %    of  which   numberc  i>.  ^,.  720,- 
twent'\}-ei?ht  thou  [and  one  hundred    and  fifteenl'^^''^'^^' 
we'^e  pojfejfed  by   the    church.     A  knight's- fee Giofi".  Feu- 
feems  to  liave  been  ufually  compofed  in  thofei'^'^^' P-  218. 
days  of  two  hides  of  land,   or  of  two  hides  andtre'^^'ijg^^^/*"^ 
a   half.     Sir  H.  Spelman   fays,   that  a   mefne  Feuds  &Te. 
tenant,  who  had  more  than  a  fuigle  knight's- "^^^'-'*' '^^  ^^ 
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BOOK  11.  fee,  Avas  called  a  vavafor^  which  he  thhiks  was 
^J^^»g  Hif-  ^  degi'ee  above  knights;  yet  we  generally  find 
toryofthe  that  name  applied  to  any  vafl'al  who  held  a 
Excheq.c.i^.  j-j^jj-^j-^j-y  £g£Q£  ^  tenant  in  chief  of  the  crown. 

p.  400,  401.  riiiir  r  111  ; 

See  Speiman's  Thole  who  held  01  a  vavajor  Vv^ere  called  val- 

Remains.       vofini,  and  each  of  thefe  might,  in  like  man- 

iipoTpariia-  i^^r,  enfeoff  another,  to  hold  of  him  by  knights- 

ments,  p.  5B,  fervicc ;  though,  I  believe,  that  the  inftances  of 

59'  fo  many   gradations   in   this  fpecies  of  tenure 

were  not  common  in  the  days  of  King  Henry 

the  Second.    But  it  was  ftill  more  unufual  for 

a  fief  to  be  held  of  the  crown  without  any  fub- 

infeudation.     In  the  Red  book  of  the  Exchequer 

there  is  a  remarkable  anfwer  to  a  writ,  which 

w^as  fent  by  Henry  the  Second  to  one  of  his 

tenants  in  chief,  requiring  him  to  certify,  how 

many  held  under   him   by   military  tenures. 

See  Brady's    'pj^g  words  are  thefe:  "  Know,  that  I  hold  of, 

Ammadver-  t         r  7    •    /  1  t  ' 

fionsupon  "  you  a  Very  pooT jce  oj  one  kmght\  nor  nave  I' 
jan.Angior.  <4  enfeoffed  any  other  therein,  becaufe  it  is 
vTi%iT'  ^^  hardly  fufficient  for  me  alone;  and  my  father 
"  held  it  in  the  fame  manner."  Two  other 
knights  of  the  fame'  county,  who  held  in  chief- 
of  the  king,  appear,  by  this  record,  to  have: 
had  none  who  held  of  them  by  fubinfeudation: 
but  thefe  inftances  were  extraordinary  ;  the  far, 
greater  number  of  the  military  tenants  in  chief 
having  many  fubvaffals. 

'*  Barony^  fays  Mr.  Madox,  was  knight'^ 
^^  fervice  embaronied,  that  is,  knight-fervice 
*'  enlarged  and  erected  into  a  barony,  or 
"  made  a  barony  at  its  firff  creation.'*  Every 
nobleman  was,   therefore,   by  tenure  a  foklier: 

nori 
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.  nor  was  his  military  duty  limited  only  to  fer-BOOK  ii. 
vice  within  the  kingdom^  but  he  was  obliged  to^ 
ferve    abroad,  at    the    command  of  the  king, 
and  not  fingly  in  his   own   perfon,  but  with 
fuch  a  number  of  knights  as  he  was  able  to 
maintain,    by  the  feveral  fees    of  which  his 

;  barony  was  compofed.  The  fpiritual  barons 
indeed,  out  of  a  proper  regard  to  their  facred 
charader,  were  exempted  from  perfonal  feV' 
'vice ;  but  they  were  required  to  fend  knights, 
that  is,  military  tenants,  in  proportion  to  the 
number  of  the  fees  they  pofTcffed,  and  even  to 
foreign  wars,  when  fummoned  by  the  king ; 
whereas,  by  the  Saxon  conilitution,  their 
lands  had  been  charged  with  no  military  fer- 
vice,  except  that  which  was  laid  on  all  for 
the  defence  of  the  kingdom,  and  which  we 
find  to  have  been,  generally,  but  ill  performed 
on  their  part. 

By  a    law  of  William  the  Conqueror,  all  See  t|ie  Ap, 
earls,    barons,    knights,  fquires,    and    all  /'^^  S  roiume,^^ 

freemen  of  the  kingdom ^  were  ordered   to   keep&Leg.Gui.I. 
themfelves   well  and  properly  furniihed  with^^'^'j^'^^.^^ 
arms    and  horlbs,  for  the  performance  of  the 
duties  their  tenures  required.     'ThQ  freemen  here 
mentioned   I  underfcand  to  have  been  all  who 
held  their  lands  by  any  kind  of  military  fervice; 
but  not  to  include  the  tenants  by  free  foccage,    . 
or   other  free   tenures    which  were   not  of  a 
military  nature ;  as  that  appellation  certainly 
does  in  fome  other  ancient  laws.     There    is  See  Appendix, 
one  of  the  fame  king,  by  which  it  was  enjoined,  wukinf  6c 
^^  that  all  freemen  lliould  engage,  by  a  folemn  Lambard 
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BOOK   ll.a   confederacy,  or  afTociation,  that  l?oib  within 
^  '        "  and  without   the    realm  of  England^    which 
'^  in   ancient  times  ivas  called  the  kingdom    oj 
^^  Britain^  they  would    be    faithful   to  King 
f  William,   their  lord,   and  aflift    him    every 
"  where,  with    all   fidelity,  to  keep   his  terri- 
^'  tories  and  dignities^  and  defend  them  again/I 
"  enemies  and  foreigners^     This  oath,  which 
feems  calculated  to  take-in  the  defence  of  Wil- 
liam's foreign  dominions^  was  an    extenfion  of 
the  ancient   law   or  cuftom  of  the  nation,  by 
which  all   the  landholders  were  bound  to  t|ie 
defence  of  the  kingdom^  and  laid  upon  thena 
a  burthen,  which   no   rules  of  good  policy  or 
legal  iubjection  could  juftify,  if  we  underftand 
the  term,  freemen^  to  iignjfy  here  any  others 
than  the  military  tenants.     But,  in  the  cafe  of 
invafions,  the  common  law  of  the  land  contniMtd 
undoubtedly  to  oblige,  not  only  thoie  tenants, 
but  all  the  other  freeholders,  to  aflift  in  repel- 
wardffonlt^^^g   '^"^   driving    out   the    invaders.     During 
XViikins,  c.    the  government  of  the  Saxons  (if  we  may  be- 
35.  de  Here-  ijgve  what  is  faid  by  the  compiler  of  fome  laws 
afcribed  to  Edward  the  Confellbr),   the  militia 
of  every  county  was  commanded  by  an  annual 
officer,   called   heretoch^  who  was  chofen  into 
that  office,  by  all  the  freeholders,  in  the  folk- 
mote  or  county  court.     Sir  H.  Spelman  fup- 
y.  Gioffar.    pofes,  that,   after  the  Normans  came  in,  this 
^   MEs,  p.    j^Qj^j^^j^^  devolved  to  the  earl.     And  there  is 
great  reafon  to  think,  that  the  military  power 
of  every  county  was  principally  in  the  e^rl, 
during  the  times  of  which  1  write;  though  it 
7  Wa? 
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Was    occafionally  exercifed    by  the    fheriff  or^^OK  ii. 
vifcount.     But,  whether  even  the  Saxon  here^ 
ioch  was    not  fubordiate    to   the  earl,  in    his 
military  fundions,  appears  to  me  very  doubt- 
ful.    The  great  antiquary  above-cited  is  him- V.  Gbflar. 
fejf  of  opinion,  that  the  rank  of  this   officer ^^^^^°^"» 
was  interior,  or,  at  molt,  equal  to  that  or  tne&  Hoid«s, 
fherift  or  vifcount.     And  our  ancient  hiftoryP- 29*, 
fhews,  that,  where  the  king  was  not  in  per- 
fon  at  the  head  of  his  army,  the  commander 
in    chief,    or  general,  was    almoft  always  an 
earl,  as  well  during  the  Saxon  government,  as 
for    more    than    a    century  after  that  period. 
But  the  Saxon  earldoms   were  not  hereditary 
jiefs,  as  they  were  made  by  the  inftitutions  of 
William  the  Firft.     According  to  the  fyftem 
then  eftabliflied,  it  feems  that,  under  the  earl, 
or  the  vifcount,  the  barons,  and  the  inferior 
military  tenants  of  the  king,  commanded  re- 
fpedively  their  feveral  vaflals;  and,  thefe  being 
alio   hereditary  chiefs,  the   ariitocratical  power 
in  the  military  policy    of  this    kingdoni  was 
much  increafed.     As,  by   the  Norman    efta- 
blifhmenr,  every  knight's'fee  was  required  to 
furniOi    a    horfeman,    the    cavalry    produced 
by  thefe  tenures,  fuppoiing   it   compleat,  was 
above    fixty    thoufand ;     and    all    thefe    were 
armed    from    head    to    foot    in    the    manner^^^^P^,^"^^^'* 
before   defcribed.     But  it    mud  be    obferved,ain.  1175. 
that    there    was    then    a    fpecies    of  foldiery  ibidem,  in 
called  in  the  charters  and   hiftories    of  thofe^ 'J*  *^'^^^* 
times  fervientes.     Some    of   thefe    performed 
their  duty  on  horieback,  and  other©  on  foot. 
G4  It 
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BOOK  iLXt  likewife  appears  by  the  rolls,  that  in  the 
reign  of  King  Edward  the  Plrft  knights-fervice 
was  done  by  the  knights  themfelves,  who  were 
fummoned,  or  by  two  fervientes  in  the  place 
of  a  knight.  Another  record  informs  us, 
that,  in  the  lame  reign,  the  bifliop  of  Hereford 
did  his  fervice  for  five  knights-fees,  in  the 
king's  army  of  Wales,  by  two  knights,  and 

Baro-..  L  i!     ^x    elquires  {armigeros)   tor    the  other    three 

C-5-PM9-     fees.     From  whence   it  may  be  inferred,  that 

Jervienles  and  efquires  were  fynonymoiis  terms. 

Yet  in  fome  other  records  we  find  them  dif- 

tinguifhed  ;  as  Mr.  Selden  lias   fliewn  in  his 

V.  Brady's     yery  learned  treatife  on  titles  of  honor.     Mr. 

tj.  p/j 23.  ^"  Petit  and  Dr.  Brady  cite  a  record  of  the  fixth 
year  of  K  ing  John,  wherein  it  is  ordered,  that 
nine  knights  through  all  England  fhould 
find  a  tenth,  well  provided  with  horfe  and 
arms  for  the  defence  of  the  kingdom,  and 
allow  him  two  JJjiliings  a  day  Jor  his  wages. 
Whereupon  the  Do6lor  obferves,  "  that  two 
<'  fhillings  a  day  was  then  equivalent  to  at 
*'  leaft  thirty  fhii lings  a  day  now,  and  there^ 
^'  fore  he  that  had  this  allowance  went  forth 
"  in  a  good  equipage,  and  maintained  v^'ith- 
<^  out  doubt  feveral  foldiers,  fervientes ,  or 
"  efquires^  with  it,  &c."  I  likewife  find  iu 
Fitz-Stephen,  a  contemporary  hiflorian,  that 
in  the  war  of  Thouloufe  the  knights  of 
Becket's  houfehold,  who  were  no  fewer  than 
feven  hundred,  received  three  fhillings  a  day 
of  the  money  of  that  country,  to  provide  for 
^heii:  horfes  and  efquiies  (adeauos  ci  armigeros)^ 

Never* 


'OF   KING   HENRY  TI.  89 

I  Neverthelefs,  it  is  certain,  that,  in  the  ordinary 'BOOK  II. 
COLirfe,  the  military  tenants  were  to  ferve  forty  s^TsiTg"^ 
days,  at  their  own  charges;  and,  if  the  fervice  Cooke's  Ar- 
continued  longer,   it  was  to  be,  afterwards,  ats>™^""i^'^ 
the    charge    of   the    king.      By    the    charter  i]^;p.n,oney, 
of  Henry  the  Firft,  the  demefne  lands   of  all  Stare  Trials, 
valTals  who  held  by  knights  fervice   were  freed  [^jj^p*  ^ 
from  all  g^lds  and  taxes  ;  and  the  reafon  given  V7rir.  15 
for  it  is,  that^  being  eafed  of  this  burthen^  //^^jy  J°^^"' 
might  be  able  and  ready  to  feme  the  k'lng^  and 
-defend  his    kingdom.       Sir  H.   Spelman    takes 
notice,  "  that,    according  to  the  old  ^vorman  v.Chart. 
"  Coutumier,  whoever  pofleil;  a  fief  de  haubert^  H.  i.  in  Ap- 
"  which   was   a  knight's-fee  of   the  higheft  i^^"g'g5,^gj^,5 
"  dignity,  was  bound  to  ferve  in  the  ^^^/z  or  Gioir.  Feu- 
'*  arriere  ban,  with  compleat  armour ;  that  is,  ^^"' ^'^^' 
*«  (lays  he)  v/itn  a  horle,  a  coat  or  mail,  ap.  219. 
"  fhield,  a  fpear,  a  Avord,  and  helmet,  for  the 
*'  fpace  of  forty  days  within  the  limits  of  the 
"  kingdom;  which  by  fucceeding  kings  was 
"  extended  to  three  months  within,   and  forty 
"  days  out  of  the  kingdom."  In  the  fecondy^ar 
of  King  Ptichard  the  Second,  the  commons  (aid, 
that   they    oug-ht    not   to    bear    foreim   chargres.  ^^?  ^^^^^ 

'-ri         1  •        »  r  r,     .!        J^    r  ^        Trials,  vol.  1. 

T.  he  king  s   anlwer  was,  "  that  Gafcony  con-  p.  ^88. 
cerned  the  kingdom  of  England ;  for  that  it  i2;^j^"'''Ed"'-  Lyt- 
a  bulwark  to   the  kingdom   of  England:'     I  ^o'^'^lnlint^nthQ 
not  find  that  the  parliament  difputed  this  point  cafe  of  fhip- 
in  the  reign  of  Henry  the  Second  ;  but  (to  fay  "^^'^^y* 
the  truth)  it  was  a  queftion  more  frequently 
determined  by  the  humour  of  the  times,  than 
\>y  any  fixed  rule  of  law  or  policy. 

Knights-fees  were   often    divided  r   fo   that 
many  of  the  military  tenants  in  chief  had  but 

a  fourth 
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BOOK  II. a  fourth  part  of  fuch  fees;  nay,  it  appears  hj 
Lib.  Pvub.  ^  T'  cord,  which  I  have  cited  before,  that  fome 
Scaccarii,       fu(  [i  tenants,  in  the  reipn  of  Henry  the  Firft, 

d'^^s  Animad-  ^^'^  ^'^^3^  ^^  eighth  part,  and  one,  who  was 
verfions         enfeoffed  after  the  death  of  that  king,  had  only 
upon  jani      ^  twentieth.    Thefe  fmall  tenancies,  I  prefume, 
Fac?  Nov.      arofe  from  the  delire  of  holding  in  chief  of  the 
p.  185, 186.  crown,  though  by  ever  fo  poor  a  fief,  on  ac- 
count of  the  honour  and  fuperior  prote£lion 
annexed  to  that  tenure.     A  vafTal  who  held  by 
See  Lyttei-     tlie  moiety  of  a  knight's  fee  was  bound  to  ferve 
^^' J  ^^^'^''^".'b  lit  twenty  days;  and  fo  in  proportion.     Se- 
veral tenants  were  enfeoffed  with  one  or  more 
knights  fees,  and  part  of  another :  which  may 
have  happened  from  the  convenience  of  fuch 
^art  being  fituated  near  to  the    lands  of  which 
iht  entire  fee  or  fees  confifl:ed. 

Archers  were  drawn    from  the  yeomanry, 
and  feemed  to  have  ferved  on  foot,  as  attendants 
on  the  vr.lTais  who  held  bv  knights-fervice,  and 
at  their  charge  ;  or,  fometirnes,  under  the  pay 
and  at  the  charge  of  the  king.     But   though 
they  were  accounted  the  lowell. order  of  miU- 
SecFrckiiwrd.  tary  men,  they  made,  for  many   ages,  a  very 
confiderable  part  of  the  (irength  of  the  king- 
dom ;   mod  of  the  victories   won  againft   the 
French  or  the  Scotch  having  been  principally 
owing  to  their  valour  and  (kill. 
Sfxlni'res      ^"^    fpccies  of   kuights-fervice    vvas   cafile- 
\.  ii.  fed.'  i^.guard,  differing   from    it  in  nothing  but    that 
Coke's  infti-  yyi^Qever  held  by  that  tenure  performed  his  fer- 

tutes,  note  to     .  ...         ,    -^         ,  ^         •  1  r      ■        • 

hex.  ^         vice  within  the  realm^  and  without  limitation  to 
any  certain  term,     Mr.  St.  John  fays,  in   his 

argument 
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argument  on  the  cafe  of  fhip-money,  that  theBOOK  li.. 

tenants  by  caftle-giiard  were  eleven  thoufand.  sJTswt^ 
He  likewife  fi-»ews  from  fome  records,  that  the  Trials,  vol,  I. 
caftle  of  Dover,  as  being  the  key  of  the  king-P--'-9S" 
dom,  had  near  two  hundred  .tenures  by  caftle- 
guard,  befides  feveral  nrioie  for   the  keeping  it 
in  repair ;  and  that,  in  time  of  war,  the  king 
ufed  to  maintain  in  that  fortrefs  one  thoufand 
foot,  and  one  hundred  horfe.     Thefe  foldiers, 
I  prefume,  were  over  and  above  the  two  hun- 
dred who  were  bound  by  their  tenures   to  de- 
fend it,  and  who,  probably,  performed  their 
fervice  by  a  large  number  of  fubvaifals.     The 
counties  of  Cumberland,  Weftmorland,    and 
Northumberland,  on  account  of  their  neigh- 
bourbood  to   the  Scotch,  the  perpetual  ene- 
mies to  the  Englifli,  were  full  of  tenures   by 
Icaftle-guard,    and  likewife  of  cornage,  which 
jtenure   obliged  the  tenant   to  give    notice  of 
i^the  enemy's    coming    into    the   country,    by 
blowing  a  horn.     Such  was  the  general  provi- 
iion  made  by  the  feudal  fyftem  for  the  defence 
of  fortified   places.      About   the   end    of  the  J^jj^'^^"^^^ 
elventh,  or  the  beginning  of  the  twelfth  cen- France  ibus 
tury,  a  new  kind  of  militia  was  eftabhflied  in  ^^'-^i^  ^^^• 
France,  for  the  lecurity  of  the  principal  cities.  Hainauk'^'^* 
By  the  charters  granted  to  them  communities  AbregeChro- 
were   eredled,    which   had    a    power    to  levy  """^"I'^^j  ^' 
forces;  and   a  determined  number  of  citizens  t.  ii.  p.  751. 
was  required   to  be   enrolled  in  every   pariih,^^^*      „.. 
and  to  march  under  the  banner  of  the  church  de  la  mlike  * 
they  belonged  to,  in  cafe  of  any  attack  on  the  Fran90iie, 

territory  ^ 
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BOOK    II. territory  of  the  city,  and  for  the  reprefiing  of 
*       *'  feditions  and  outrages  of  all  kinds   within  the 

limits  thereof.  Thefe  Vv^ere  to  be  called  out 
at  the  command  of  the  bifliop,  or  of  the  chief 
citizens  :  but,  in  extraordinary  exigences, 
when  the  ftate  was  concerned,  the  king  had  a 
power  to  order  all  the  inhabitants,  who  were 
capable  of  bearing  arms,  to  march  in  his  fer- 
vice :  on  which  account  many  privileges  and 
franchifes  were  accorded  to  fuch  corporations 
by  the  crown.  It  likewife  appears,  that  fome. 
gentlemen,  in  the  neighbourhood  of  thefe 
cities,  incorporated  themfelves  with  them,  and 
made  a  part  of  their  force.  Father  Daniel  ob- 
ferves,  that  this  eftabliftiment  pafl:  from  the 
demefne  of  the  king  of  France  into  thofe  of 
his  greatefl  vaflals,  the  dukes  of  Burgundy, 
the  dukes  of  Normandy^,  and  feveral  others.  I 
alfo  find,  that,  before  the  reign  of  Stephen,  it 
had  been  introduced  from  Normandy  into 
England.  For  in  a  paflage,  of  which  I  took 
V.  Malmfb.  fome  notice  in  the  hirtory  of  that  reign,  men- 
f^'-^'r^Q"*      tion  is  made  by  William  of  Malmibury  of  the 

l.xu  fed.  10.  .  rrj  jrr  u 

f,  io6.  community  or  L.ondon,  and  or  lome  barons, 
who  had  been  admitted  into  it  a  good  while  be- 
fore,  that  is,  I  prefume,  in  the  reign  of  Henry 
the  Firft.  Beiides  reafons  of  police,  and  a  de- 
fire  of  maintaining  the  pubhck  tranquillity, 
this  inftitution  had  a  view  to  make  the  town- 
forces  a  check  on  thofe  of  the  barons.  It  was 
a  popular  militia  oppofed  to  the  arilliocratical. 
But  it  does  not  appear  that,  in  England,  the 

bifhops 
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bifhops    or   lower   clergy  had  any  power   to  BO  OK  II. 
order,  or  call  it  out.  '      "       ' 

Some  account  has  already  been  given  in  this 
book  of  a  pecuniary   commutation  for  perfonai 
lervice  in  foreign  wars,  calledycf*!/^^^  or  efcuage^ 
,  which  appears  to  have  been    firft  introduced 
I  into  England  by  King  Henry  the  Second.     At 
I  the  beginning,  it  was  only  allowed  to  the  fpi- 
!  ritual  barons,  and  their   military  tenants,  in  a 
I  war  with  the  WeKh,     But,  on  the  occafion  of 
\  Henry's  expedition   againft  Touloufe,  it   was 
I  further  extended  to  all  the   inferior  tenants   in 
i  chief,  and  to  almoft  all  the  fubvafl'als  who  held 
!  by  knights-fervice;  becaufe  the  inconvenience 
of  going  fo  far  from  their  country  would   have 
been  to  thefe  very  grievous.     It  was  afterwards 
taken  in  like  manner  not    only  for  wars   be- 
yond the  fea,  but  againft  Wales  or  Scotland : 
neither  was  it  denied  to  the  greater  vaffals   of 
the  crown    (as   it  had  been  at  firft),  unlefs  by 
their  fummons  they  were  exprefsly  commanded 
to  follow  the  king  in  perfon,  or  held  fome  office 
hj  grand-ferjeantry^  which    required    their  at- 
tendance.    What  this  tenure  was,   will   here*  V. Trin. 
after  be  more  fully  explained.     But,  with    re-^J'^I-^9Edvv. 
gard  to  the  liberty  of  commuting  for  the  duty  a.  brev.' 12* 
of  perfonai  fervice  by  fcutage,  or    efcuage,  it  Edw.  II.  Rot. 
cannot  be  denied,  that  it  w^as  a  great  variation  Madox's  Hi- 
from  the  firft  intention  and  policy  of  military  ftory  of  the 
fiefs,  and  opened  the  way  to  greater  in  procefs  ^^'^^^^^^^J' f' 
of  time.  It  appears  from  the  rolls,  that,  in  the 
ninth  year  of  Edward  the   Second,  fome  who 
|ield  by  knight-fervice,  not   originally   of  the 
^  crown. 
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n.  crown,  but  of  an  honour  or   manor  efcheated 
to  the  king,  claimed   a  right  to  be  difcharged 
from  ferving  in  perfon,  being  only  bound  to  pay 
fcutage\  which   plea  was  allowed.     And    Sir 
See   Cotton's  j{obert  Cotton,  after  relating  a  fummons  fent 
rcafons  for     ^J  Richard  the  Second  in  the  third  year  of  his 
foreign  war?,  reign,  which  commanded  that   all  thofe  who 
p.  46,47.      i^^y    j^^    knight-fervice    fhould   properly   fit 
themfelves  out  with  horfes  and  arms,  in  order 
to  attend  him  in  a  war,  concludes  with  thefe 
words  :  *'  But  thefe  the  courfes  of  elder  times 
*'  were  about  this  time  much  altered  ;  and  the 
*'  king,  for  the  mofl  part,  was  fupplied  in  his 
*«  wars  by  contrail  with  the  nobility  and  gentry, 
^^  to  ferve  him^  with  fo  many  men,  and  fo   long, 
"  and  at  fuch  a  rate,  as  he  and  they  by   inden- 
"  tures    accorded^       This    alteration,    which 
appears  by  the  evidence  of  many  records,  pro- 
duced another  kind  of  militia  in  England,  un- 
known to  the  times  of  which  I  write.     Indeed 
See  Bracflon,  the   praclice   varied   much   in  different   ages ; 
Lyttdton's     though  it  is  plain,  from  our  law-books,  that  the 
Tenures.       principle  of  knight-fervice,  due,  by  the  nature 
of  the  feudal  policy,  from  all  the   polIefTors  of 
military  tenures,    remained    much    the    fame, 
from  the  reign  of  William  the  Firft  to  that   of 
Kenry  the  Seventh;  nay,  even   till  Charles  the 
Second  aboiiihed  thofe  tenures. 

In  the  latter  part  of  this  hifliory  I  fhall  have 
occafion  to  mention  a  new  regulation  made 
by  Henry  the  Second,  for  the  better  arming 
of  the  whole  people,  except   only  the   flaves, 

who 
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who  were  accounted  no  part  of  the  body  po-BOOK   ii. 
litick,  cr  civil  community. 

It  cannot  be  denied  that  the  tenures  intro-^ 
,duced  by  the  Normans  gave  much  ftrength  to 
the  kingdom.  Without  the  inconvenience^ 
expence,  and  danger  to  liberty,  attending  a 
Jlanding  army,  forces  fufficient  to  guard  every 
part  of  the  country,  and,  when  occaiion  re- 
quired, to  ferve  the  crown  in  foreign  wars, 
were  always  kept  up,  on  a  legal  footing,  and 
neceflarily  conne6led  with  the  civil  conftitu- 
tion.  All  the  gentry  were  foldiers  paid  and 
maintained  by  the  lands  they  held;  as  they 
likewife  paid  and  maintained  thofe  freeholders 
of  an  inferior  rank,  who  held  knights- fees  un- 
der them.  Nor  could  this  ftrength  ever  fail, 
as  that  of  a  mercenary  cr  flipendiary  army 
muft  at  fome  times,  by  the  wealth  of  the  ftate 
being  confumed  and  exhaufted;  but  continued 
as  fixed  as  the  lands  difpofed  of  in  this  manner, 
and  ever  ready  to  oppofe  either  foreign  inva- 
fions  or  inteftine  rebellions.  I  may  add  too, 
that  it  was  equally  fitted  to  refift  any  tyranny 
in  a  king,  being  wholly  compofed  of  thofe 
men,  who,  by  their  property  in  the  realm  and 
their  rank  in  the  ftate,  were  mod  interefled  to 
guard  the  liberty  of  the  fubje^^  againft  the 
crown.  But  then  the  great  power,  which  the 
military  tenure  gave  to  the  barons,  often  en- 
abled fome  ambitious  and  turbulent  fpirits  un- 
neceillirily  to  diiturb  the  peace  of  their  coun- 
try, to  throw  off  all  fubjeftion  and  loyalty  to 
the  king,  and  even  to  become  more  infupport- 

able 
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Book  IL able  tyrants  themfelves,  within  the  bounds  of 
their  fraall  dominions,  than  the  moft  abfolute 
princes  in  monarchical  governments;  with  this 
difference  only,  that  it  was  no  eafy  matter  for 
any  of  them  to  exercife  their  tyranny  long, 
without  being  checked,  and  brought  to  juftice, 
by  the  power  of  the  crown,  fupported  by  that 
of  other  barons,  their  peers :  whereas,  in  abfo- 
lute monarchies,  the  conftitution  affords  no  re- 
medy againft  the  defpotifm  of  the  prince.  On 
the  other  hand  the  force  of  union,  in  which 
confifts  all  the  energy  of  monarchical  ftates, 
was  wanting  in  this,  or,  at  leaf!:,  was  never 
found  in  it,  but  under  the  government  of  very 
able  princes.  Indeed  the  whole  policy  of  the 
military  tenures  was  much  better  adapted  to 
the  purpofe  for  which  they  originally  were 
formed,  viz.  to  maintain  conquefts,  made  in 
countries  not'wholly  fubdued,  or  expofed  by 
their  fituatlon  to  continual  wars,  than  to  pro- 
cure that  tranquillity,  which  is  the  principal  be- 
nefit derived  to  mankind  from  order  and  govern- 
ment, and  without  which  no  improvement  of 
civil  fociety  can  be  advanced  or  fupported. 

If  we  comxpare  the  conftitution  eftablifhed 
here  by  the  Normans  with  that  of  the  Anglo- 
Saxons,  the  greateft  difference  between  them 
y.Spelm.  on^^,j|[  \^q  found  to  arife  from  many  eftates,  which 
Tenures, c.  5.  Were  alodial,  being made/^w^^/,  and  from  others, 
which  approached  theneareft  to  fiefs,  and  were 
indeed  of  a  feudal  nature,  hut  not  lands  of  inhc'^ 
ptance^  being  rendered  hereditary^  and,  in  con- 
fequence  of  that  change,  fubjeded  to  burthenSj 

to 
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to  which  they  had  not  been  liable  in  their  for-  BOOK  II. 
mer  condition.      Spelman   has  proved   unde-  ^"^     "^ 
niably,  from  feveral  charters,  that  the  heredi- Ibidem,  c.  g. 
tary  eftates  of  the  Saxon  nobility  and  gentry, 
called  by  him  thaneland^   whicli  he  fpeaks  of  l^'dem,  c.  5. 
as    fynonymous    to     bocland^    or    charterlarid^^' ^^^ 
were  alodial,   and  not  fubjed  to   any  feudal 
fervice.     But  then    he  owns,    that   both  thelbidem,  c.  12. 
greater  and   lefler   Thanes  might  ha^e,    and, 
in  fa£l,  frequently  had,  other  lands  of  a  feudal 
nature,    and  holden   by   military   fervice,   yet 
not   like   the    Norman    feuds,    being    granted 
only  at  will,  or  for  a  certain  number  of  years, 
or,  at  moil,   for  life   or  lives ;   in  which  they 
refembled  the  lands  of  the  vulgar,  c^We^  folk- 
land.    And  fuch  grants   were  called   benefices,lh\d^m,c.'^, 
a  term   expreffive  of  their  nature,  which  by  P*  7  ^  9» 
later  ufage  has   been  confined  to  clergymen's 
livings.      Thefe    benefices    were    made    heredi- 
tary fiefs  under  William  the  Conqueror ;   and 
moll:  of  the  bocland  was   converted  into   the 
fame    kind    of  tenure.      If  we   coniider    this 
change  with  regard  to  the  pofleiTors  of  bocland 
alone,   it  feems  very  clear,  that,  abftradeciy 
from  the  privileges  annexed  to  the  poileiiion  of 
feudal   lands,   they  were  great  lofers    by    it  :  ibidem,  c.  _^. 
for,  whereas  they  had  before  an  abfolute  pro-  See  iifo  Som- 
perty  in  their  eftates,  which  they  had  even  a  ner  84.  poft. 
power  to  difpofe  of  by  will,  they  now  held  ^'''^' '^- '^^  5* 
them  of  the  king,  or  of  fome  mef7ie  lord  unde^ 
him,   inalienable,   and  limited  to  their  eidefl: 
fons  after   them;  beiides  the  obligation,   im- 
pofed  on  them  and  their  heirs,  to  fubmit  to 
Vol,  IIL  H  ceftaia 
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certain  methods  of  acknowledging  their  dd- 
pendance  on  the  lords  of  their  fitfs,  which  were 
very  uneafy  to  them,  as  will  be  fhewn  more 
particularly  hereafter.  But,  with  regard  to 
the  poirelibrs  of  beneficiary  efiates,  the  change 
was  advantageous :  for,  however  difagreeable 
thofe  burthens  incidental  to  their  new  tenure 
might  be,  the  perpetuity  of  their  fiefs,  thus 
acquired  and  confirmed  to  them  and  their  fa- 
milies, made  them  ample  amends.  When, 
therefore,  the  fame  perfons  had  eflates  of  both 
kinds,  the  alteration  made  in  the  bocland  was 
compenfated  by  the  inheritance  obtained  in 
the  benefice :  and  there  is  reafon  to  believe  thaE 
this  was  the  cafe  with  many  of  the  Englifli. 
As  for  the  Normans,  or  other  foreigners  who 
came  over  with  them,  they  certainly  thought 
it  no  grievance,  to  hold  the  lands,  that  were 
fo  liberally  given  to  them  in  England,  on  the 
fame  terms  as  their  eftates  were  held  by  them 
in  Normandy,  or  other  parts  of  the  continent, 
where  the  fi.riSl  fieudal  policy  had  before  taken 
See  the  capi-     |^^^^  Ymm  the  reign  of  Charles  the  Bald  to  that 

tularies  or        X  o  _  _  , 

Charles  the    of  Hugh  Capet,  the  alodial  lands,  in  all  the  pro- 
Bald,  vinces  of  the  French  monarchy,  had  been  gra- 
rOyfceau       dually  changed  into  fiefs,  and  the  benefices,  or 
&  Fafquier.    temporary  fiefs,  made  perpetual.     The  laft  of 
thefe  princes  completed  this  important  altera- 
tion, by  an  univerfal  and  legal  eilablifliment  of 
it,    about  the  year  nine  hundred  and  eighty- 
eight.     Even  the  fubvaflals,   or  vavafors,  cal- 
led in  French  arriere-vaffaux^  obtained  the  fame 
perpetuity  in  their  feudal  eftates,  as  thofe  who 

held 
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held  of  the  crown.    Nor  was  this  conceffionBOOK  il. 
the  mere   efFe6t  of  a  weak  and  timid  com-^       ^        - 
plaifance  in  the  crown  to  its  valials,  or  in  thofe 
vafials  to   theirs,   as  fome   writers  have  ftip- 
pofed ;   but  arofe  at  firft  from  a  defire  of  en- 
couraging thofe,   who  held   by   military  fer- 
vice,   to  fight  with  more  alacrity,   and  hazard 
their  perfons  more  freely,    than   they  would 
have  done,  if  the  confequence  of  their  dying 
in  battle  had  been  the  lofs  of  their  lands  to  their  V.  Craig,  jar. 
families.    This  gave  a  beginning  to  hereditary  ^.j^^^'f^^^'^^^ 
fiefs ;    and  it    was  natural,    that,    when  once 
fuch  grants  had  been  made,   they  (hould  pre- 
vail   more    and    more  ;    other    perfons,    who 
thought  that  they  had  equal  pretenfions,  and 
of  whom  the  fame  fervices  were  required  by 
their  lords,  demanding  from  them  the  fame 
encouragement,  efpecially  on  the  breaking-out 
of  any  great  war  ;  and  the  fame  reafons  of  in^ 
tereft  induced   the  lords  to  comply  with  fuch 
demands.    Hugh  Capet,  who  owed  his  crown 
to  the  favour  of  the  nation,  could  not,  with 
prudence,   refume   any  fiefs   belonging   to  it, 
which   the  noble  family  had  retained  beyond 
the  original  term  of  their  grants  (as  many  had 
done  in  the  times  of  hispredeceffor&);  nor  refufe 
to  put  other  beneficiaries  of  the  crown  on  an 
equal  footing  with  thefe;  nor  deny  to  his  vaf- 
fals  the  liberty    of   giving  or  confirming   to 
thofe,  who  held  of  them^  as  lafling  a  tenure 
in  their  lands,  as  they  themfelves  had  thought 
it  reafonable  to  demand  from  the  crown,  in 
the  eflates  they  held  in  chief.     The  jnode  of  the 

H  %  timn 
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BOOK  IT.  times  (as  often  happens)  made  the  policy  of  the 
^        times ;   and  what  at  firfl  was  coniidered  as  a 
favour,  grew  into  a  claim. 

From  the  perpetuity  of  fiefs,  thus  eftabiiftied 
in  France,  and  in  many  other  nations,  where 
the  fame  motives  operated  both  on  the  kings 
and  the  nobles,  were  naturally  derived  thofe 
feudal  rights  which  produced  in  Europe  a 
new  fyftem  of  property  and  of  law.  It  ap- 
peared very  juft,  that  fome  compenfation 
Ihould  be  .given  to  the  lord,  for  lofing  the 
power,  which  he  before  had  enjoyed,  to  dif- 
pofe  of  his  lands,  on  the  determination  of  the 
grant ;  and  from  hence  arofe  the  payments 
made,  on  the  death  of  the  vaflal,  by  the  heir, 
which  in  the  law-term  are  called  reliefs.  The 
treatife   afcribed  to  Glanville,    and  which,   I 

y.  Glanville,  ^Qyl^j.  j^^j.     ^^g  compofed  by  the  immediate 

c.  4."  directions  of  that  great  lawyer,  who  was  chief 

jufiiciary  of  England  under  Henry  the  Second, 
tells  us,  that  the  relief  of  a  knight's  fee  was 
then  fixed  at  a  hundred  fhillings,  and  of  lands 
held  in  foccage  at  a  year's  value,  by  the  cuftom 
of  the  kingdom:  but  that,  with  regard  to 
baronies  and  to  ferjeanties,  there  was  no  de- 
terminate rule  of  law;  thofe  who  held  by  fuch 
tenures  fatisfying  the  king,  for  the  relief  due 
to  him  from  tiiem,  at  his  difcretion. 
See  Spd-  'V\-\Q  perpetuity  given  to  fiefs  produced  alfoi 

W\RDE.^^'  the  right  o£  wardfiip.     For  it  was   thought' 
Craig,  de  Jure  proper,  that,  if  the  heir  to  a  barony  or  knight's 
■^^"^'  "^'^^^^     fee  was  a  minor,  the  lord  (hould  have  the  cuf-  j 
tody  of  the  lands  of  his  fief,  w^ith  the  profits | 

thereof, - 


■i 
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thereof,  during  the  time  of  the   nonage,  left  BOOK  II. 
they  (hould   be  endamaged ;  and  alfo  that  he  portefcuc  de 
might  take  the  neceffary  care,  that  the  milita-  Laudib.  Leg. 
ry  fervice,  in  confideration   of  which  the  fief  g  "|'  ^;  ^^' 
was  originally  beftowed,  fhould  be  duly   fup- notes  on 
plied.     In  the  laft  of  thefe  points  the  interefl  Foi-^efcue. 
of  the  ftate  was  equally  concerned  with  that  of 
the  lord.     And,  together  with  the   cuflody  of 
the  lands,  that  of  the  perfon  of  the  minor  was 
affigned  to   the  lord,  in  order  that  he  might 
carefully  train   him  up  in  the  knowledge  and 
ufe  of  arms ;  which  likewife  was  a  matter  of 
great  publick   concern.      The   feudal   ag-e  of  ?^^,^'"^^'^' 

°     '      '         r  uuij.i-ir       ton  3  Tenures 

majority  tor  a  man  who  held  by  knight-ler-i.  ii.  c.  4. 
vice  was  twenty-one  years ;  becaufe  till  then 
he  was  thought  incapable  of  performing  his 
duty.  If  the  heir  to  fuch  lands  was  a  female, 
her  lord  had  the  cuftody  of  her  perfon  and 
lands  till  fhe  was  fourteen  years  old ;  at 
which  time,  it  was  fuppofed  fhe  might  have 
a  hufband,  able  to  perform  the  fervices  due  for 
the  fief  (he  inherited. 

But  thefe  feudal  rights,  however  agreeable  see  Charter 
to  the  principles  of  that  policy,  were  given  up^^^-  ^-  ^'^. 
in  the  charter  of  King  Henry  the  Firft,  by^  ^'  i^^^"''^^* 
which,  if  a  vaffal  died,  and  left  a  wife  and 
children,  the  cuftody  both  of  the  lands   and 
children  was  affigned  to  the  widows  or  to  the 
neareft  relation.     This  conceffion,  I  prefume, 
was  made  by  that  monarch,  chiefly  to  gratify 
his   Englifli  fubje£ls,    who,  not  having  been 
ufed  to  thefe  cufloms  of  the  fcrifl  feudal  poli- 
C^>  were  more  difpleafed  with  them  than  the 
|i  3  Norman  Sj 
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Normans,  who  brought  them  into  this  king-» 
dom.  Neverthelefs  we  are  told  by  Glanville 
(for  I  will  venture  to  call  him  the  author  of 
the  above-mentioned  rrearife)  that,  in  his  time, 
the  lord  had  the  cuftody  both  of  the  heir  and 
the  fief,  but  under  an  obligation  not  to  alienate 
or  wafte  any  part  of  the  lands,  and  to  give  an 
honourable  maintenance  to  the  heir,  in  propor- 
tion to  the  greatnefs  of  his  inheritance  ;  and 
alio  to  pay  the  debts  of  the  deceafed,  in  fuch 
meafure  as  the  value  of  the  eftate  and  the 
time  of  the  cuftody  would  permit.  Nor  did 
the  barons,  in  their  demands  delivered  to  King 
John,  deiire  a  reftoration  of  the  grant  of 
Henry  the  Firft  in  this  inftance  ;  but  adrnit- 
ted  the  right  of  the  lord  to  the  cuftody  of  the 
minor*s  perfon  and  lands  ;  which  is  alfb  con- 
iirm.ed  by  Magna  Charta,  with  only   fuch  re- 


gular 


^.■(Tr. 


ions    as     were   necenary    to  prevent    an 


Vo  Glanville, 
1.  vii.  c.  12. 


abufe  of  the  truft,  being  nearly  the  fame  with 
thofe  that  are  mentioned  by  Glanville.  In  all 
probability,  fome  ftatute,  now  loil:,  had  been 
enadied  in  the  reign  of  King  Henry  the  Second, 
to  |[^a,ive  tliis  right  to  the  lord,  agreeably  to  the 
cuftoQi  and  practice  in  Normandy,  and,  in- 
deed, to  the  clear  principles  of  the  feudal  po- 
licy itfelf 

Accordsiip-    to    Glanville,     a    female    heir, 

O  ...  - 

thouph  of  full  at'-e,  was  to  remain  in  the  cuf- 
tody  of  her  lord  till  her  marriage,  to  which 
his  concurrence  and  advice  were  requiiite,  be- 
caufe  Qiiys  that  author),  by  the  law  and  cujiom 
of  the  reahn^  no  "v^oman  "who  inherits  land  am 

' be 
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be  married,    without    being   difpofed  of  by   ^^r^OOKli. 

lord,    or  having  his  conjent.     By  land  in   this 

paffage  he  means  land  that  was  held  by  milita-^'"''^^"'**^*"* 

ry  fervice  :  for  he  had   faid   before,  that  the 

heirs  of  tenants  in  foccage  ought  to  be  in  the 

cuftody  of   their  ncarejl  relations.     What  foe- 

caQ'e  tenure  was,  will  be  hereafter  explained. 

It  is  faid,  in  the  charter  of  King  Henry  the  See  the  Char- 
Firft,  that,  if  any  baron,  or  tenant  in  chief  of  ^^J"^^'^^^^®  ^P* 
the  crown,  was  inclined  to  give  his  daughter, 
or  Jifier^  or  niece,  or  liinfwoman,  in  marriage, 
he  was  to  fpeak  with  the  king  about  it,  who 
promifed  not  to  take  any  thing  for  his  confent, 
and  not  to  refufe  it,  unlefs  the  match  propofed 
was  with  one  of  his  enemies. 

It  mull;  be  underftood,  that  the  ffier^  niece, 
ox  kinfwoman,  here   mentioned,  was  the   next 
heir  to  the  fief  i  for  otherwife  it   does  not  ap- 
pear that,  in  virtue  of  any  feudal   right,  the 
king  could  be  entitled  to  interfere  in  her  mar- 
riage ;   but  in  fuch  a  cafe  it  was  thought  rea- V.Craig,  I  ii. 
fonable  that  his  confent  Ihould  be  alked,  not*^'^'^^*  ^'"^' 
only  in  a  minority,  but  even  in  the  life-time 
.of  the  father,  or  other  near  kinfman.     And 
the  fame  power  that  the  king  had   over  his 
tenants,  they  had  legally  over  theirs.     Glan- v. Glanville, 
yille  affirms,  "  that  if  any  man,  having  only^*"^"*  ^'  ^^" 
"  a   daughter,    or   daughters,  to   inherit    his 
'*  fief,   marries  her,  or  them,  in  his  life-time, 
"  without  the  confent  of  his  lord,  he  thereby 
"   forfeits  his  fief  for  ever,  according  to  the  la.w 
'.^  and  cufom  of  the  kingdom  ;  fo  that  he  can  re- 
'^  cover  no  part  of  it,  unlefs  by  the  clemency 
H  4  '*  of 
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BOOK  II.  <«  of  his  lord:"  for  which  he  gives  this  reafoti  t 
"  becaule,  as  the  hufband  of  any  female  heir 
"  is  bound  to  do  honiage  to  the  lord  of  the  fief 
'^  for  his  holding,  the  good-will  of  the  lord, 
;  "  and  his  confent  to  that  ad^  ought  firft  to  be 
*'  aiked,  left  he  (hould  be   compelled  to   re- 
"  ceive  homage  for  his  fief  from  his  enemy,  or 
"  from  any  other  improper  or  unqualified  per- 
"  fon."     This  appears   to   extend  equally  to 
all  kinds  of  fiefs  for  which  homage  was  done^ 
as  to  rhofe  that  were  held  by  knight-fervice. 
But  it  was  more  peculiarly   neceffary  in  the 
latter :  left  (as  a  great  writer  on  feudal  law  has 
V.Cfaig,!.  ii.exprelTed  it)  the  fief,  which  was  given  for  the 
^^^'^^'^'^^"^' defence  and fervice  of  the  lord,  fhould  be  ufed  to 
annoy  him.     And   the  fame   reafon  was  appii* 
cable  to  widows,  if  they  married  again.     In* 
deed  King  Henry  the  Firft  declares  in  his  char- 
ter, that  he  will  give  no  w^idow  in   marriage 
againft  her  own  inclination :  and  the  charters 
See  the  Char- of  King  John  and  Henry  the  Third  forbid  the 
Tohn^^nd"^^  forcing  of  any  widow  to  marry  again  ;  but  ob- 
jricrnrylil.  in  lige  her   to  give   fecurity  to   the  kingj  if  fhe 
Bt.  iviione'3    JjqIJ^s  gf  ]^\-^-^  .  qj-  fo  her   lord,  if  (lie  holds  of 

a  fubjecl,  that  (he  will  not  marry  a  fecond  huf- 
band without  his  confent.  Yet  it  was  the 
V.GlanvlUe,  ku^Q  of  the  law  (as  we  learn  from  Gianville)j 
1,  vii.  c.  12.  that  an  heirefs  who  had  once  been  lawfully  mar- 
ried, if  flie  became  a  widow,  was  not  to  re- 
turn into  the  cuflody  of  her  lord:  though,  if 
Ihe  made  a  fecond  marriage,  fhe  was  under 
the  fame  obligation  as  before,  to  a  Ik  his  con- 
fent.    In  the  charter  of  King  Henry  the  Firfl 

it 
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it  is  fald,  that  if,  upon  the  death  of  one  of  hisBOOK  IL 

barons  or  other  tenant  in  chief,  a  daughter  is' '~~' 

left  to  inherit  the  eftate,  m  dijpojing  of  her  he 
will  take  the  advice  of  his  haroj2s.  But  it  doe's 
not  appear  from  Glanville,  that  fuch  advice 
was  thought  neceffary  in  the  time  of  Henry  See  the  Aj-tl^ 
the  Second:  nor  is  any  mention  made  of  it  i^ ^J^ '" ^^^^^* 
the  articles  dehvered  to  King  John  by  the 
barons,  or  in  the  great  charter  of  that  prince, 
or  in  thofe  of  his  fon.  It  was  indeed  an  obli- 
gation which  could  not  be  adhered  to  without 
extreme  inconvenience;  and  I  doubt  not  that 
it  had  been  abrogated  by  fome  ftatute,  now 
ioft,  before  Glanville's  book  was  written.  \t 
is  remarkable,  that,  neither  in  that  treatife, 
nor  in  the  charter  of  King  Henry  the  Firft,  is 
it  faid  (as  it  is  in  the  demands  the  barons 
made  to  King  John),  that  in  the  marriage  of 
heirs  the  advice  of  their  relations  ought  ^to  be 
taken:  nor  (as  it  Hands  in  his  charter)  that, 
before  the  marriage  fliall  be  contraded,  notice 
is  to  be  given  of  it  to  the  kindred  of  the  heir. 
But,  on  the  other  hand,  we  do  not  find  in 
the  charter  of  Henry  the  Firft,  nor  is  it  men- 
tioned by  Glanville,  that  either  the  king  or  the 
barons  claimed  a  right  to  interfere  in  the  mar- 
riage oi  heirs  male,  even  while  under  wardfliip. 
Indeed  the  reafons,  which  are  given  bv  Glnn- 
ville,  for  that  feudal  power,  in  cafe  of  female 
heirs,  do  not  hold  in  the  cafe  of  males.  YetV.  Cral.^,  de 
It  u^as  afterwards  thought,  that,  in  re"-ard  to^"'.'^  ^J^''"'- 
the_  connedlon  between  them  and  theiriords,L'l;?&S; 
which  by  writers  on  the  feudal  law  is  conri--^-fe^^'2.  ' 

dered  ^ 
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BOOK  II.  clered  as   fuperior  even  to  the  nearefi:  relations 

of  blood,   the  advice  and  the  confent  of  their 

lords,  ill  an  affair  fo  important  as  their  marriage, 

ought  to  be  aiked ;  and  the  rather,  as,  from  the 

influence  of  a  wife  over  the  mind  of  her  huf- 

band,  it  might  naturally  be  prefumed  that  the 

intereils  of  the  lords  was  not  a  little  concerned 

V.  Mados's    Jq  fi^g  matches  made  by  their  vallcils.     It  aho 

l-m,  of  the  ,-  -.  /     ^^       ^u    .  '        \ 

Escheciie.-,    appears  rrom  the  great  roils,  that  even  m  the 

p.  322,  323,  reign  of  Henry  the  Firfl:  fines  w^ere  paid  to  the 

K  -a^'f^'j    kino-  by  his  male  tenants  in  chief,  for  leave  to 

Ma^noRot.    marry  ;  and  by  widows,  to  be  at  hberty  not  to 

SHCcani,  m     lYjarrv   for  a  certain   time,    or    not    to  marry 

at   ail  agamit  their  hking,      i  his  was  contrary 

to  his  charter;   and  the  fame  evidences  attefl, 

that  fuch  lines  w-ere  paid  by  widows  to  Henry 

the  Second,  though   he   had    confirmed    that 

charter.     Under  w!iat  colour  this  was  done,  I 

am  not  able  to  dilcover:    but    the    right    of 

widows   not   to   be  forced  to  marrv  a2;ain  was 

reaflerted  by  all  the  charters  of  King  John  and 

Henry  the  Third. 

SeeLyttei-         "^ht  law  was  carcful  to  forbid  anv   difpa- 

«on's Tenures,  ^    •       ..1  •  '..i  r  "^       i 

I  •;  j-g^c^  .,(.5^  ragement  in.  the  marriage  either  of  male  or 
and  notes,  Si  female  heirs,  by  which  was  underflood,  not 
?ea.io9,  _  I  j^i  rnarrvins;  of  them  to  perlons  of  much 
de  Jure  Feud,  mrerior  birth  and  condition,  or  any  Vv^ay  mta- 
Liutit.  2r,  mous ;  but  aifo  to  any  wdio  were  lamiC,  or 
V.  Gia'nviiie,  greatly  deformed,  or  incapable  of  havin^g 
children  ;  or  who  had  any  bad  infirmity  of 
body  or  mind.  Glanville  likew^ife  delivers  it 
as  a  rule  of  law  in  his  time,  that,  if  a  vaflal 
4iked  his  lord's  permiiiioa  to  marry  his  daugh- 
ter, 


Vil.  C.   I  2 
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ter,  being  an  heirefs,  to  any  perfon,  the  lord  BOOK  II. 
was  bound,  either  to  give  it,  or  to  fhew  a  juft 
caufe  for  which  he  ought  to  refufe  it :  other^ 
wife  fhe  was  at  liberty  to  marry  herfelf,  even 
againfl  his  will,  by  the  advice  of  her  father, 
and  according  to  her  own  inclination.  He 
tells  us  alfo,  that  it  was  a  duty  incumbent  on 
the  lord,  to  offer  a  proper  match  to  a  female 
ward  in  his  cuftody,  as  foon  as  (he  was  of  age 
to  marry,  and  alfo  to  pay  her  a  reafonable  por- 
tion. Thefe  regulations,  and  the  profit  given, 
by  a  feudal  cuftom  in  thefe  times,  to  the  king 
and  inferior  lords,  on  the  marriage  of  their  vaf- 
fals,  conduced  to  promote  propagation  and  the 
increafe  of  the  people  ;  for  it  is  probable  that 
few  remained  long  unmarried :  but  great 
abufes  attended  this  part  of  the  feudal  fyitem, 
which  indeed  in  itfelf  was  grievous ;  and 
one  of  the  happieft  changes  made  in  our  confti- 
tution,  by  the  wifdom  of  later  times,  has  been 
the  delivering  us  from  fo  heavy  a  yoke,  and 
recovering  that  independence,  with  regard  to 
the  difpolal  of  our  perfons  in  marriage,  which 
our  Saxon  anceflors  had  enjoyed;  and  which, 
if  exercifed  with  a  due  refpe£l  to  parental  au- 
thority, is  one  of  the  mofl:  valuable  branches 
of  natural  libertv. 

Glanville  takes  notice  of  only  three  kinds  ofv.  Glanvliie, 
aids,  which  the  feudal  lord  had  a  right  to  de- 
mand from    his   vail'als.     One  was,    to    aflifl 
him  in  paying  the  relief  he  owed  to  the  king, 
or  any  other  lord  of  whom  he  held  his  eftate ; 

but 
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BOOK    II.  but  this  was  to  be  done  with  moderation,  ac- 
"f""^  cording  to  the  greatnefs  of  the  fiefs  and  means 
of  the  vailals :  another  was,  to  contribute  to- 
wards his  expence  in  making  his  eldefl:  fon  a 
knight;  which  ceremony  was  performed  with 
great  pomp  in  thofe  days :  and  a  third  was  to 
help  him  in  the  charges  of  marrying  his  eldeft 
daughter  :  but  this  was  not  to  be  paid  a  fecond 
time.     The  firft  of  thefe  feudal  dues  is  abo- 
SeeK.  John's  liOied  by  king  John's  Magna  Carta,  as  well  as 
■Ri^^lT'   '    ^^^  other  aids  not  granted  by  parliament,  except 
Edition.        ^^^  two  laft,  and  one  not  mentioned  by  Glan- 
ville,  viz.  an  aid  from  the.vaflals  to  pay  the 
ranfom  of  their  lord,  if  he  was  made  a  captive. 
This  naturally  arofe  from  the  principles  of  the 
feudal   connexion :  but  it  appears  from  Brac- 
ton,    that,    in    Henry  the  Third's  time,  the 
V.  Braa.  L  ii.  Qtbers,  allowed   by  the  charter  of  king  John, 
^'  ^  '  ^  '  '  were  fuppofed  to  be  paid  by  the  vaffals,  rather 
as  marks  of  good-will  and  afFedion  to  their 
lords,  than  as  proper  concomitants  of  the  fer- 
V.  Glanville,  vice  they  owed.     Glanville,  on  the  contrary, 
1,  IX.  c.  8.      conlidered  them  as  due  by  their  tenures.     But, 
both  by  that  author,  and  in  the  charter,  it  is 
faid,  that  they  ought- to  be  taken  in  reajonahle 
proportions, 
I.vk.c.8,         Glanville  makes  it  a  queftion,  whether  the 
feudal  lord  could  demand  an  aid  of  his  tenants 
for  the  fupport  of  his  war?  And  refolves  it  by 
faying,  that  he  could  not  diftra'in  for  fuch  aid : 
but  they  might  give  it  as   a  benevolence^   and 
out  of  affedion  to  their  lord  :  whereas  he  con- 

fiders 
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fiders  the  aid  of  relief  as  a  due^  for  which  the  BOOK  ii. 
lord,  in  virtue  of  his  fief,  had  a  legal  right  to         " 
diftrain. 

It  muft  be  here  remarked,  that  reliefs  were 
only  paid  by  thofe  heirs  who  were  of  full  age, 
when  they   fucceeded   to   their   fiefs ;  not   by 
thofe  who  had  been  under  the  cuftody  of  their  v.  Glanvllle, 
lords.     And  the  reafon  of  this  was,  that  ^^^\^%ll^^\^}^ 
profits  of  the  cuftody  were  deemed  a  fufficient&  Hen.iii. 
recompenfe  to  the  lords  of  thofe  fiefs  for  renew-  jj^  ^'^'^^' . 
ing  them  to  the  heirs  of  their  tenants.     Upon  Art,  3. 
the  death  of  a  vaflal,  who  held  military  fees 
under  feveral  lords,  reliefs   were  due  to  them 
all  from  the  heir  ;  but  the  cuftody  of  his  per-V.  GlanvHIe, 
fon  belonged  to  that  lord,  whofe   grant  was^'^^^- *^' ^®* 
prior  to  the  others.     Yet,  if  it  happened    that 
one  fief  was  held  of  the  king,  and   others   of 
other  lords,  the  cuftody  belonged  to  the  king. 
And  the  fame  rule  was  obferved  with  regard  to 
the  obligation    of  confulting  the  lord  in   the 
marriage  of  the  ward,  not   only  (fays  a  very  V.Craig,  l.Ii, 
able  writer  on  feuds)  becaufe   the  king  could^^^'-^^'^^'^'S* 
have  no   equal  (which  is   the  reafon  affigned 
for  it  by  Glanville),  but  becaufe  he  is  the  mojl 
ancient    lord    of  all  fiefs  ^    the    original    grant 
and    inveftiture   of   every    fief   having    been  v.  Glanvllle, 
given  by /^/V«.     Notice  is  taken  by  Glanville,  •^^'•^•^^* 
that,  in  his  timej  it  was  ufual  for  the  king  to 
commit  to  others  the  cuftody  both  of  the  per- 
fons  and  lands  of  his   wards,  either  under   an 
account  to  him  for  their  wardftiips,  or   with- 
out   account,    in   the    nature   of  a   beneficiary 
grant.      And,     undoubtedlv,     inferior     lords 

.  did. 
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BOOK  II.  did  the  fame.  It  likewife  appears  by  the 
SeeMadox,  gJ^eat  rolls,  that  the  wardftiips  of  the  crown 
C.10.  p. 221. were  fold  by  King  Henry  the  Second:  and 
I^Jjjgqygj.^^^  mention  is  made  of  that  practice,  without 
any  blame,  in  the  charters  of  King  John  and 
Henry  the  Third. 

Upon  the  deceafe  of  a  vaflal  the  heir  was 
SeeSpelman  obliged  to  do  homage  as  foon  as  he  conve- 
Tenures^  ^"  niently  could;  it  being  neceffary,  in  order 
c.  20*  to  preferve  the  memory  of    the  tenure,  that 

every  new  tenant  ihould,  at  his  entry,  re- 
cognize the  intereft  of  the  lord  in  the  lands, 
for  fear  that,  the  feud  being  hereditary,  and 
new  heirs  continually  fucceeding  to  it,  they 
might  by  degrees  forget  their  duty,  fub- 
V  Glanvlile  ^^^^  their  fervices,  and  in  procefs  of  time 
l.iv.  C.4.  6.*  deny  the  tenureitfelf.  The  lord,  on  his  part, 
was  bound  to  receive  the  homage  owing  to 
him,  before  he  could  be  legally  entitled,  either 
to  a  relief,  if  the  heir  was  of  full  age,  or  to 
the  cuflody  of  his  perfon  and  land,  if  he  was 
a  minor;  unlefs  fuch  minor  was  of  too  ten- 
der an  age  to  perform  it,  or  the  lord  had  a 
good  reafon  to  juftify  his  refufal  or  delay  to 
accept  it. 

Homage  was  done  by  the  vaffal  on  his 
knees,  unarmed  and  bare-headed,  and  hold- 
ing both  his  hands  between  thofe  of  his  lord, 
who  was  fitting  :  which  ceremonies  denoted 
V.  Biaaon,  (according  to  Bradon),  on  the  part  of  the 
I. lu c.  35.  lord,  protection,  defence,  and  warranty;  on 
the  pLta't  of  the  tenant,  reverence  and  lubjec* 
tion.     In  a  ilatuteof  the  17th  of  Edward  the 

Second 

4  . 
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Second  there  is  fet  forth  the  form  of  words  to^OO^:  If. 

be  ufed  by  the  vaflal,   when  homage  was  done"^       ^ 

to  a  fubje£t.     He  was  to  fay,  "  I  become  your 

"  man,  from  this  day  forward,  of  hfe,  limb, 

*'  and  earthly   honour:  I  will   be   true   and 

*'  faithful  to  you,  and  bear  to  you  faith  for 

"  the  lands  I  hold  of  you,  faving   my  faith 

"  to  our  lord  the  king  and  his  heirs:"  which 

agrees  with  the  account  given  by  Glanville  of X'.  ^^^^^^^^^ 

the  form  that  was  ufed  jn  his  time.     After  the  '    '   *    * 

valTal  had  faid  this,  he  was  to  receive  a  kifs 

from  his  lord,  and  then  rifing  up  to  take   the 

oath  of  fealty  in  the  following  words  :   "   Hear^j"  Spelman*$ 

"  this,  my  lord,  that  I  will  be   faithful   andHoMAciuM. 

"  loyal  to  you,  and  will  bear  to  you  faith  for^t)id.  Fide- 

"  the  tenements  vvhich   I  hold   of  you,  andstatut/i; 

"  loyally  will  perform  to  you  the  cufloms  andEdw.  11. 

"  fervices  which  I  owe  to  you,  at  the  terms 

*'  affigned,  fo  help  me  God  and  his  faints." 

It  was  a   maxim  of  law,  that  homage  draws 

with  it  fealiy,  which  likewife  was  incident  to 

all  kinds  of  tenure,  except  frankalmoigne.     In 

the  year  eleven   hundred    and    fifty-two,  the 

Emperor  Frederick  Barbarofla  made  a  ftatute,  V.  Radevlc. 

that  in  every  oath  of  fealty  taken  to  any  of  his^*  ^'^*  ^'  ^' 

fubjeds,  there  fhould  be  a  refer ve  of  the  faith 

due  to   him  and  his  fucceiTors  ;  which  imme-^^f  ^Pf!"^^"*® 
J-      1  1         1   1       r         1      1  •        Cjrioii.  iiDE- 

diately  was  aaopted   by  leveral  other  nations,  litas. 

where  the  feudal  law  was  in  ufe,  with  regard  ^.^'^'^  f^'^- 

to  their  fovereigns;  and   the  omiffion  of  that  of  Jhe  crown 

referve  was  punifhed  in  England  by  a  judicial c.  lo.  p.  67, 

determination  under  Edward  the  Firfl.  Cuke  upon 

Lyttelt.  p.6^. 

liomage 
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BOOK  II.  Homage  done  to  the  king  was  called  Uege 
See  Spei man's  ^^^^^^^9  and  was  accompanied  with  the  oath 
Gioff.  Ho-  of  allegiance  exprefled  in  thefe  words :  *'  I 
Seetifo  Fie-  "  become  your  hege  man,  of  life  and  limb, 
ta,  i.iii.c.  16. "  and  of  earthly  worfhip  j  and  faith  and  troth 

H^i'  '^H-(i     "  ^  ^^^^  ^^^'^  "^^^  ^^^^'  ^°  ^^^^  ^^^  ^^^  againft 

oAhe pleas    "  ^^^   manner  of  folk:  fo    help    me   God." 

of  the  crown,  The  ceremony  was  the  fame  as  in  doing  ordi- 

c.  10.  p.  70*  nary  homage  to  a  mefne  lord.     It  has  been 

noted,  in  a  former  part  of  this  work,  that  An- 

felm,  archbilhop  of  Canterbury,  refufed  to  pay 

homage  to   King   Henry  the   Firfl:,    becauie 

fome  of  the  popes,  and  certain   councils   held 

under  their  influencej  had    forbidden  ecclefi- 

aftics  to  make  fuch  an  acknowledgement   of 

their  dependance  on  princes.     In  one  of  the 

epiftles  of  that  prelate  we  find  this  expreffion, 

y.  Anfelm.    j ^'n  ^^^  hccome  the  man  of  any   mortal,  nor 

Epift.  ad  Er-  u  •   1    ^  r  i      •         1 

x^\x\f.'^noitmJwear jealfy  to  any  ;  which  relolution  he  was 
fupported  in  by  all  the  ftrength  of  the  papacy  j 
but,  after  a  long  and  hard  conteft.  Pope  Paf- 
chal  the  Second  allowed  the  biJJ:ops  eleSi  to  do 
homage,  and  take  the  oath  of  fealty,  before 
they  were  confecrated.      This    was   confirmed 

V.Glanville,  |^^  ^j-,g  conflitutions  of  Clarendon,  of  which 
a  particular  account  will  be  given  hereafter  : 
and  from  the  words  of  Glanville  it  appears, 
that  about  the  end  of  Henry  the  Second's  reign 
homage  was  accordingly  done  by  bifiops  ele^t : 
but  he  tells  us,  that,  after  they  were  confecrated, 
they  took  the  oath  of  fealty.  This  was  a 
material  difference  from  what  had  been  fettled 

by 
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by  the  conftitutions  of  Clarendon;    and  it  is^OOK  II. 
furprifing  that  we  have  no  account  of  it  in  the""^      '' 
hiftory  of  the  times.    Nor  is  any  notice- taken, 
in  Glanville's  treatife,  that,  by  thofe  conftitu- 
tions,   in  the  oath  of  fhe  hljloop  ek5i,  a  claufe 

faving  his  order  was  allowed  to  be  inferted  ; 
which  furely  was  a  referve  of  a  very  dangerous 
nature.  It  feems  to  have  crept  in  during  the 
reign  of  King  Stephen,  when  many  other  fach 
conceffions  were  made  to  the  church  ;  for  no 
trace  of  it  appears  under  King  Henry  the 
Firft.  One  cannot  but  wonder  that  a  le- 
gal fandion  (hould  have  been  given  to  it  at 
Clarendon  by  Henry  the  Second.  In  the 
courfe  of  the  difpute  between  that  monarch 
and  Becket,  we  find  the  latter  making  ufe  of  it 
to  juftify  his  own  condu61:j  and  indeed  there 
was  no  obligation,  contradled  by  the  oath, 
which  might  not  be  eluded  and  canceled,  ac- 
cording to  the  dodrines  of  Rome,  by  means  of 
that  claufe.  Whether  it  remained  in  the  oath 
of  fealty  taken  after  confecration^  Glanville  does 
not  inform  us.     Sir  Thomas  Lytteltpn  fays, 

I  in  his  book  of  Tenures,  "  that  if  an  abbot,  or 
'*  a  prior,  or  other  man  of  religion,  fliall  do 
"  homage  to  his  lord,  he  fhall  not  fay,  /  be- 
**  come  your  man^  &:c.  for  that  he  has  profeffed 
*'  himfelf  to  be  only  the  man  of  God  \  but  he 

\  *'  Ihail  fay  thus,  /  do  homage  unto  you,   and  to 

'  ^'  you  I  Jhall  he  true  and  faithful^  and  faith  to 
*'  you  bear^  for  the  tenements  which  I  hold  of 

'  ^'' you,  faving  the  faith  which  I  owe  unto  our 
Vol.  III.  I  "  lord 
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BOO  K  II. -ct  Iq^j  fjjg  k'nigj^    This_  regards  only  homage  to= 
Inferior  lords,  who  were  lubje<£ls:  but  the  rea- 
;fon  given  by  Lytteltoo,  which  is  the  fame  with 
that  on  which  Anfehn  grounds  his  oppofition, 
extends  to  liege  hon^dge.    Yet  I  find  no  men- 
tion in  Glanville  of  this  alteration. 
V.  Ingulph.       \yg  2.\:q  afiured  by  contemporary  writers  of 
Fioi-?WicTorn.  the  greateft   authority,  that,  in  the   reign   of 
&  Sim.  Du-  William  the   Conqueror,    liege    homage   was 
ann?*io86      ^one,  and  fealty  was  fworn  to  that  king,  not 
Chron.  only  by  his  own  immediate  tenants,  but  all  the 

Saxon,  fub  conliderable  fubvaffals  :  which  is  a  remarkable 
H.  Huntingd.  thing ;  bccaufc,  in  France  and  fome  other 
&  Hoveden,  countries,  it  was  underftood  that  the  feudal 
V.  Du  Caiwe  ^^^"^  forbad  the  fubvaiials  to  do  homage  or  fwear 
Difiert.  13,°  fealty,  on  account  of  their  fiefs,  to  any  but 
^j*  ^?^°"^^^  thofe  of  whom  they  immediately  held  them, 
Chron^de  The  prafticc  of  England  in  this  refpedl  was 
I'Hiftoire  de  more  agreeable  to  good  policy ;  and  very  pro- 
amwko  P^^'  to  keep  up  in  the  minds  of  the  inferior  or- 
22/0.  ders  of  freemen  a  fenfe  of  the  duty  they  owed 

to  their  fovereign:  for  in  thofe  days  it  often 
happened,  that,  as  in  their  religion,  fo  in  their 
government,  tht  fupr erne  power  was  forgotten, 
and  the  vulgar  wordiip  was  paid  to  the  middle 
powers  alone.    It  alib  appears  from  the  words 
of  William  of  Maimfbury,  that  homage  was 
V.  Malmfo.    jQf2e  and  fealty  fworn  to  the  heir  apparent  of 
\%.  T.'gl    '^^^  crown,  in   the  reign   of  King   Henry  the 
Firft,   by  all  the  freemen  of  England  and  Nor- 
mandy,    of  whatever  order  or   rank  they  were^ 
and  to  whatever  lord  they  were   vaffals.     Yet 
s  it 
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it  is  not  eafy  to  conceive  how  this  could  be^oOK  ir. 
performed,  unlefs  we  underiland  thefe  words         " 
with  fome  reftri£lions,   as  meaning  only  the 
moft  confiderable  perfons  in  all  the  orders  of 
freemen. 

Glanville  tells  us,  that  women  could  take  V.  Glanvliie, 
the  oath  of  fealty,  but  could  not  do  homage ;  ^*  ^^'  ^'  *' 
and  that,  if  they  were  married,  their  hufbands 
were  to  do  homage  for  them.  Thefe  points  of 
ceremony  being  important  in  the  law  of  thole 
times,  though  they  may  appear  uninterefting 
at  prefent,  I  have  thought  it  neceflary  to  give 
this  fhort  account  of  them,  from  the  moft  au- 
thentick  writers. 

It  may  juftly  be  faid,  to  the  honour  of  the 

whole  feudal  fyftem,  that  all  the  duties  of  it 

were   built   on  the   nobleft   foundations,  viz. 

bounty^  and  gratitude ;   bounty  in  the  lord  who 

bellowed  the  fief,  and  gratitude  in  the  vaffal 

who  held  it  by  his  grant.     From  thefe  two 

principles    arofe   all    the   connection    between 

them ;    and    they    are    the    bed  principles  in 

human  nature.     When  eftates  in  land  were 

beftowed  as  gifts  daring  pleafure,   or  as  bene- 

Ifices  during  life,    in   the   original   and   infant 

I  flate  of  this  fyftem,   nothing  could  be  more 

\  limple  than  the  obligations  rellilting  from  fuch 

I  grants:  but,  when  they  were  made  hereditary 

ijiefs,  the  laws  and  cufloms  relating  to  them 

'I  became  more  complex,  though  fDunded  upon 

the   fame   reafons.      As  the  property   flill   re- 

.i|  mained  in  thofe  who  granted  thefe  fiefs,  and  in 

'^  I  2  their 
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BOOK  II. their  heirs  after  them,  there  could  not  be  ia 

the  vajfals  any  power  to  alienate,   mortgage,  or 

fell  them,  or  to  alter  the  courfe  of  hereditary  fuC' 

cejjion,   without  leave  of  their  lords ;  and  the 

fame  reftraints   were  reciprocally  laid  on  the 

V.  Glanviiie,|Qj-^jg^  becaufe  the  ufe  and  profits  of  the  feudal 
eftates  belonged  to  the  vajffals.  Yet  Glanville 
fays,  that,  in  his  time,  every  freeman,  polieffed 
of  land,  might  give  a  part  of  it  with  his  daugh- 
ter, or  any  other  woman,  as  a  marriage  por- 
tion ;  or  to  any  perfon  as  a  reward  for  fervices 
done  him ;  or  to  a  religious  houfe  or  church, 
if  the  gift  was  made  in  his  life-time,  and  with 
the  proper  forms  of  livery  and  feizin,  and  in 
a  reajmahle  proportion.  But  if  any  fuch  do- 
nation was  made  on  a  death-bed,  it  was  not 
valid  without  the  confent  of  the  heir.  Such 
confent  was  alio  required  to  enable  a  man, 
who  had  feveral  married  fons,  to  give  away, 
even  in  his  life-time,   any  part  of  the  heritage 

I.,  vn.  c.  1.  j.^  ]^jg  youngefl:  fon :  for  which  Glanville 
aliigns  this  reafon,  that  fathers  commonly  bear 
a  greater  affed'ion  to  their  youngefl  fon  than 
their  eldefi:,  which  might  caufe  them  to  dilin- 
herit  the  eldeft,  if  tiiat  partiality  were  not 
retrained.  A  man,  who  had  no  eflate  of  in- 
heritance, butj  only  a  purchafe,  might  difpofe 
of  the  whole  of  that  purchafe  to  whom  he 
•'  pleafed,  by  a  gift  made  in  his  life-time,  if  he 
had  no  child ;  but,  if  he  had  one,  he  could 
only  difpofe  of  a  part;  nor  could  he  bequeath 
it  by  will,  tho'  he  had  no  child:  becaufe  (fays 
Olanviiie)  God  only  can  make  an  heir*  If  a  man 

had 
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had  both  land  of  inheritance  and  a  purchafe, BOOK  it 
he  might,  in  his  life-time,  give  away  either  a^       >^— ' 
part  or  the  whole  of  his  purchafe,   without 
reftraint,   and  a  reafonable  part  of  the  inheri- 
tance alfo,    over  and  above  the  other  dona- 
tion. 

Fiefs  of  all  kinds  reverted  to  the  lords,   ifL.  vii.  c.  17. 
the  tenants  deceafed  without  heirs ;  which  de- 
termination or  extin6lion  of  the  original  grant 
was  called  an  efcheat.     In  cafe  there  was  any  L.  vii.  c.  9. 
doubt  whether  the  heir  was  of  age,  the  lord  had 
the  cuftody  both  of  his  perfon  and  fief,  till  that 
doubt  was  decided.    And,  by  a  parity  of  rea- 
fon,  if  it  was  queftioned  who  had  a    right  to 
inherit  any  fief,  the  lord  retained  it  in  his  hands 
while  the  fuit  was  depending,   as  a  temporary 
ejcheaty    according   to  Glanville.     But  if  no-  J'  f^^anvllle, 
body  appeared,   to  lay  claim  to  it,  as  the  next  *^"*  ^'  ^^' 
heir,  then  it  remained  a  perpetual  efcheat  to  the 
lord,  and  he  had  an  abfolute  liberty  to  difpofe 
of  it,  as  of  his  own.     There  was  alfo  another 
kind  of  efcheat,    which   was  not   accidental, 
but  penal.     The  fief  returned  to  the  lord,  if 
the  vaflal  refufed  to  perform  any  of  the  duties 
required  of  him  by  law  in  virtue  of  his  tenure, 
or  would  not  acknowledge  that  tenure,  or  dif- 
membered  the  eftate,  or  greatly  impaired  it, 
or  committed  any  a£l  of  grievous  injury  or  of- 
fence againft  his  lord.     The  fame   forfeiture 
was  incurred  by  a  military  tenant,  who  forfook 
his  lord  in  a  fight ;  and  if,  befides  his  fief,  he 
had  any  allodial  land,  it  was  forfeited  to  the  . 
king  by  the  common  law  of  England,     In  the  v.  Leg.  Inis 

,1  3  cafe^'S^. 
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BOOK  II.  cafe  of  high  treafon,  the  land,  to  whatever  lord 
Leg.  Canut.   '^^  belonged,  was  forfeited  to  the  crown,  both 
Speimanon    by  the  Saxon  and  Norman  laws.     Glanville 
^^,"J^^^J^"likewife  informs  us,  that  a  tenant  in  chief  of  the 
V.  Glanville,  crown,   convi^led  of  felony,   forfeited  thereby 
1.V11.  c.  17.   tQ   ii^Q   ]^ing  i-,Qt  only  his  land,   but  all  his 
goods   and  chattels,  in   whatever  hands  they 
were  found ;  nor  could  they  be  ever  recovered 
by  any  heir.     The  fame  author  fays,   that,  if 
an  outlaw,   or  convi<Sled   felon,    held  of  any 
other  lord  than  of  the  king,  all  his  moveables 
were  the  king's:  and  the  land  remained  for  one 
year  in  the  king's  hands,  but  then  reverted  to 
the  lord  ;  yet,   not  without  the  fubveriion  of 
the   houfes   upon  it,    and   rooting  up  of  the 
trees.    The  rtalon  of  this  was  a  fuppolition, 
•  that  the  lord,  of  whom  the  felon  held,  was  in 

fome  degree  culpable,  for  want  of  a  proper 
care  in  the  choice  of  his  tenant ;  and  whatever 
difturbed  the  publick  peace  was  an  injury  to 
L.  vli.  c.  17.  the  king.  Neverthelefs  Glanville  tells  us,  that 
if  an  outlaw  or  convi61:ed  felon,  who  held  by 
mefne  tenure,  received  the  king's  pardon,  nei- 
ther he  nor  his  heirs  could,  in  virtue  of  that 
pardon,  recover  the  land,  unlefs  by  the  mercy 
and  favour  of  his  lord,  to  whom  it  efcheated  j 
becaufe  the  kiijg's  mercy  ought  not  to  prejudice 
the  right  of  another.  He  adds  too,  that,  in 
general,  if  any  fubvalTal  did  or  faid  any  thing, 
for  which  he  lofl  his  inheritance  by  judgement 
of  lav7,  it  returned  as  an  efcheat  to  the  lord  of 
the  fief.  One  caufe  of  forfeiture,  which  he 
mentions,    deferves  a  particular   notice.     If  a 

female 
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female  heir,   being  a   ward  in  cuftody  of  her  BOOK  ii. 
lord,   was   guilty  of  incontinence,    her  eftate^  oianv'-iic 
became,   by    that  offence,    an  efcheat  to  heri.  vii.  c.  12. 
lord.     And,  when  a  fief  was  divided  between  17- 
feveral  lifters,    if  it   was   proved  that   any  of 
them  had  violated   their  chaftity  while   they 
were  under  the  cuftody  of  their  lord,   the  per- 
fons  fo  offending  incurred  by  it  a  forfeiture  of 
their  part  of  their   inheritance  to  the  innocent 
iif}er  or  lifters;    but,  if  all  had  fo  offended,  the 
whole  efcheated  to  the  lord. 

This  was  a  fevere  punifhment  for  the  frailty 
of  a  fingle  woman,  and  without  example  in 
other  laws:  but  it  undoubtedly  arofe,  not  fo 
much  from  a  rigorous  fenfe  of  the  heinoufnefs 
of  the  fault,  as  from  the  notion  of  an  advan- 
tage due  to  the  lord  from  the  marriage  of  his 
ward,  which  he  probably  might  be  deprived 
of  by  her  being  diilionoured.  For  Glanville 
declares,  that  this  forfeiture  did  not  extend  to 
incontinent  widows,  if  they  had  once  been 
lawfully  married  ;  nor  difinherit  the  child  of 
a  married  woman  who  broke  her  conjugal 
faith;  becaufe  a  fon  born  in  wedlock  is  always 
prefumed  a  lawful  heia  But  there  may  have 
been  another  reafon  for  the  exempting  of 
widows  and  wives  froiTi  this  penalty,  viz. 
that,  they  not  being  under  the  cuilody  of  their 
lords,  their  continence  u  as  no  breach  of  the 
duty  and  reverence  due  from  a  vaflal ;  any  of- 
fence againft  which  was,  in  the  (enih  of  the 
feudal  law,  a  moft  grievous  crime ;  gratitude 
ill  the  valTal  for  the  obligation  conferred  oa 

I  4  hh 
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BOOK  IT. his  anceftor,  and  tranfmitted  to  him  together 
"  ^with  the  fief,  by  the  original  grant  thereof^ 
being  (as  I  have  before  obferved)  one  main 
lure  Feud.  "^  foundation  on  which  that  whole  fyftem  was 
1.  iii.  tit.  6.  ereded.  Yet  we  are  told  by  a  feudal  lawyer 
feet.  12, 14.  Qf  fhe  greateft  authority,  that  the  fief  was  not 
forfeited,  in  any^cafe  whatfbever,  by  the  vaf- 
fai's  offence  againil  his  lord,  if  the  lord  had 
given  occafion  for  it  by  a  prior  offence,  or  if 
each  had  offended  againft  the  other  at  the  fame 
time ;  becaufe  (fays  he)  it  would  have  been 
very  unjuft,  that  the  lord's  condition  fhould 
be  mended  in  confequence  of  a  fault,  which  he 
himfclf  had  either  caufed,  or  (hared  in  ;  and  it 
was  a  general  maxim  of  the  feudal  law,  that 
a  forfeiture  of  the  property  of  the  lord  in  the 
fief,  and  of  all  his  dominion  over  his  vaffal, 
was  as  rreceifiry  an  effect  of  any  great  breach 
or  neglecl  of  the  duty  which  he  owed  to  his 
vaffal,  as  the  forfeiture  of  the  fief  was  of  a 
fimilar  crime  or  neekdt  in  the  vaffal.  Indeed 
this  piiiiciple,  which  is  fo  confonant  to  natural 
equity  and  natural  liberty,  was  the  corner- 
flone  of  the  whole  policy  fettled  in  England 
by  the  Normans.  So  that  our  kings,  con- 
fidered  as  feudal  lords  of  this  kingdom,  were 
bound  no  lefs  to  protect  their  vafials  in  all 
their  jull:  rights  and  privileges,  than  their 
vafTals  were  to  ferve  them  ;  and  a  failure,  on 
either  fide,  in  thefe  reciprocal  duties,  deftroyed 
the  connexion,  and  diflblved  the  obligations 
of  the  party  offended.  The  inferior  vaflals,  in 
all  degrees  of  fubinfeudation,  were  likewife, 

by 
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by  virtue  of  the  above-mentioned  maxim,  en-BOOK  II. 
tirely  freed  from  the  bond  of  their-homage  and"^"^  ^ 
fealty  to  their  refpeftive  lords,  if  thefe  did  not 
acquit  themfelves  of  what  they  owed  to  them, 
agreeably  to  the  nature  and  conditions  of  their 
original  compact.  It  is  therefore  very  ap- 
parent, that  the  fpirit  of  this  fyftem  was  moft 
abhorrent  from  tyranny,  and  that  the  plan  of 
it,  in  all  its  feveral  parts,  was  deligned  as  much 
to  refill:  any  oppreffive  exertion  of  power  with- 
in, as  any  attacks  from  foreign  enemies. 

Another  great  benefit,  arifing  from  this  plan, 
^vj?i't,  the  uniting  of  power  to  property,  v^^hich  is 
the  furefl  bafis  upon  which  all  liberty  ftands. 
I  And  as  property  m  England,  by  degrees,  dif- 
\  fufed  itfelf  wider,  from  the  alterations  that 
I  were  made  in  thofe  parts  of  the  feudal  law 
j  which  had  confined  it  too  much,  the  power 
j  united  to  it  extended  itfelf  further,  and  produced 
\  that  comprehenfive  fyftem  of  freedom  which 
I  the  whole  nation  enjoys  under  our  prefent 
I   conflitution. 

Originally  all  proper  feuds,  that  is,  all   of  ^  Y' ^'^"^"•^^ 

•]u  ;  J   r        J    J      •  1  tioaes  Feudo* 

military  nature,   deicended,    in    equal   propor- rum,  i.  i. 
,    tions,  to  ail  the  fons  of  a  vaiTal,   but  never  to^K*.'-^^- 

daughters.  This  exclufion  of  females  had^' "' "^' ^^* 
j  been  taken  off  in  mod  countries,  before  the 
I  Normans  came  hither:  but  whether  the  equal 
divifion  of  all  military  fiefs  continued  after  that 
time,  and  when  it  abfolutely  ceafed,  is  not 
very  clear.  The  impartiality  of  them  is 
afcribed,  by  many  writers,  to  a  conftitutioa 
made  by  the  emperor  Frederick  Barbaroffa  in 

the 
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BOOK  II.  the  year  eleven  hundred  and  fifty-two.  But 
^  earldoms  and  baronies,  which  that  ordinance 
chiefly  relates  to,  had  before  been  indiviiible, 
both  in  England  and  in  France,  except  in  the 
cafe  of  a  baron  leaving  feveral  daughters,  and 
no  fon,  at  his  death.  I  fhould  therefore  fup- 
pofe  that  the  cudom  of  preferving  knights-fees 
undivided  in  the  courfe  of  defcent,  which 
feemed  necelTary  to  enable  the  military  tenant 
to  perform  his  honourable  fervice  with  the  re- 
quiiite  dignity,  began  to  prevail  among  the 
Englifh  fome  time  before  it  was  fettled  by  law 
in  the  empire.  And  together  with  that  was 
introduced  ihe  right  of  primogeniture  in  feudal 
fucceffions.  For  when,  in  order  to  preferve 
the  tenure  entire,  only  one  fon  could  take  it,  the 
eldeft  was  preferred,  as  foonefl:  able  to  perform 
the  duties  of  the  lee,  and  moft  naturally 
coming  into  the  place  of  his  father.     Certain 

V.  GianviUe,  jj.  jg^  that,  when  Ul^nville's  treatife  was  writ- 
'  '  ^'  ten,  it  was  the  eftabliOied  law  of  England, 
that,  in  a  military  fief,  the  eldeft  fon  (hould 
fucceed  to  the  whole  inheritance.  Yet  it  ap- 
pears from  records,  that  men  frequently  held 
by  parts  of  a  knight's-fee:  but  fuch  divifions 
either  arofe  from  marriages  with  the  daughters 
of  a  military  tenant  who  had  no  fon  and  feveral 
daughters  ;  or  were  made  by  enfeoffments,  and 
not  in  virtue  of  the  rule  and  courie  of  fuc- 
celfion.  Lands  held  in  fee  foccage  were  equally 
divided  amoo^  all  the  fons,  unlefs  thev  were 
fuch  as  had  been  impartible  by  ancient  ciijiom  ; 
of  which  fome  went  to  the  eldeji  fon,  and 
otiiers  to  the  fecond. 

Glanville 
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Glanville  fays,  that,  in  all  eflates,  ofwhatBOOK   II. 
nature  foever,  if  an   only   daughter  was  left, ^77^*17151. 
ihe  inherited  the  whole  land;  but,  if  there  werepra.  " 
more,  it  was  equally  parted  among  them,  even 
in  military  fiefs;  with  this    diflin£lion  alone, 
that  the  capital  mejfuage  always  went  to  the 
\  eldeft;  which  was  likewife  obferved  when  a 
divifion  was  made  of  foccage  lands  among   le- 
veral   fons.     He  remarks,  that  if  any  one  of 
the  brothers  or  fifters,  who  had  been  iharers 
i  in  an  inheritance,  died  without  iiTue,  the  por- 
I  tion  of  the  deceafed  was  again  divided  among 
I  the  furvivors.     Upon  the    divifion    of   a   fief 
j  among  feveral  daughters,  the  huiband  of  the 
eldeft  was  to  do  homage   for  the  whole,  and 
the  younger  were  to  perform  the  fervices   due 
,  to  their  lord,  by  his  or  her  hands.    But  the  heirs 
I  of  thefe,  even  as  far    as  the    third  generation 
inclufively,    were  under  aii  obligation  of  doing 
homage,  and  paying  reliefs  for  the  lands   they 
held,  to  the  heir  of  the  eldeft  fifter.     If  a  man 
had  feveral  wives,  and  daughters   by   alJ,  and 
by  the  laft  an  only  fon,  that  fon  would  in- 
herit the  whole   eftate  of  his   father :  becaufe 
(fays  Glanville)   it    is  a    general  rule   of  law, 
that  no  woman  can  ever  ibare  with  a   man   in 
any  inheritance,  unlefs,  perhaps,    by  a  fpecial 
cuftom,   in     particular    towns,    confirmed   by 
long  ufage.     In  the  courfe  of  fucceffion   the 
lineal  delcendants  were  preferred  to  collaterals. 
But    Glanville    fpeaks   of  it   as   a  point   very  v,  Glanville, 
doubtful  in  his  time,   whether,  upon  the  death^-  '''^^'  '^^  3* 
of  a  man  leaving  iffue   a  younger  fon,   and  a 

grand- 
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B o  o K  IL  grandfon  by  his  elder  fon,  the  inheritance 
*"'"''       '  ought  to  go    to  the  fon   or    to  the  grandfon*,:. 

And  it  is  juftly  obferved  by  a  fine  writer,  in 
SeeEfTays      o  learned  treatife  lately  publiihed  on   Britifh  ■ 

vipon    feverar        ...  ,  ,  J.    ^  ^.  .        .         J 

fubjefts  con- Antiquities,  that  there  IS  no  queition   in   law  i 
cerningBrkiOi  ^1^ jc^  has   afforded  a   greater  field,  not  only 
"^^'^"'^'^^  'for  law-fuits,  but  for  bloody   and  cruel  wars. 
kiifrsi^^'Glanville  decides  it  thus,  "That  the  grandfon 
by  the  elder  ion    (hould  be  preferred  to  the 
younger  fon,  if  the  elder  had  not  been  /om- 
familiated  by  the  grandfather ;  which  term  of 
law  he  explains  to  mean  an  affignment  made 
by   the  grandfatlier,    during  his  life*time,  of 
part  of  his  land  to  his  eldeil    fon,  and  feifin 
thereof  given  to  him,  at  his  own   requefl  and 
defire ;  it   being  underftood  that  fuch  affign- 
ment  would  bar  any  claim,  in  the  heirs  of  the 
perfon  who  took  it,  to  the  reft  of  the  inheri- 
tance.    But  if  a  vailal's   eldefl  fon  had  done 
homage  to  his  lord,  of  whom   the  eflate  was 
.  .,    immediately  held,  for  his  paternal  inheritance, 

1.  vii.  c.  3.  xt  was  clear,  according  to  Glanville,  that,  m 
cafe  he  died  betore  his  father,  a  fon  left  by 
V.Macr.  Rot. him  would  fucceed  to  the  eftate  in  preference 
10  Joan.  Reg.  to  an  uiiclc.  Neverthelcfs,  there  is  among 
Dor°feV'&*  ^^^  records  in  the  Exchequer  a  remarkable  in* 
Soraerfet.  ftance  of  a  preference  given  to  a  fon  by  a  fe- 
See  alio   en- ^^^^^  ^^-^-g  before  a  fon  by   a  firft  wife,  in  the 

<nuiry into  the  1         rr*  tt  i 

inanner  of  fuccefliou  to  a  baroiw,  by  King  Henry  the 
ciearingPeers,  ggcQf^(j.  J^ecaufe  he  thought  the  yonnger  brother 
^'^'  a  better  foldier  than  the  elder.     This  feems  to 

contradict  what  is  affirmed  by  Glanville,  con- 
cerning the  right  of  the  eldeft  fon  to  fucceed 

to 
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to  the  whole  in  military  fiefs  ;  and  to  have  been ^O OK   II. 
3  remainder  of  the  ancient  feudal  law,  which,  '""^    "^'— -' 
on  the  death   of  a  vaiial  leaving  feveral   fons,v.  Lib.  Feu* 
I  gave  a  power  to  the  lord  of  the  fief  to  confer ''°'^'   '^"* 
I  it  on  any  one  of  thofe  fons,  according  to  his 
I  own  pleafure.     But  it  may   be  prefumed  that 
I  fuch   inftances  rarely  occurred^  and  that   the 

I  right  of  primogeniture  in  military    fiefs  fooii 
became  univerfal,  as  we   find  that  by  degrees 
it   grew   to    prevail   even    in    lands    held  by 
foccage    tenures.       Glanville    lays,    that    no  v.  Glanvlile, 
baftard  could   lawfully   inherit:  but    the  ba- ^- '^i*- *^'  *3» 
ftardy   was    to    be    proved    in    the    fpiritual^"^'  ^^' 
court.     He    alfo  informs  us,  that  a    quedion 
arofe    in    his    time,    whether    a  fon,    begot- 

II  ten,  or  born,  before  marriage,  could,  by  the  - 
fubfequent  marriage  of  his  parents,  acquire 
a  right  to  inherit  ;  and  he  declares,  that,  al- 
though by  the  canons  of  the  church  and 
Roman  laws,  fuch  a  fon  would  be  efteemed  a 
legitimate  heir,  he  could  In  no  wife  he  maintain- 
ed In  the  inheritance  by  the  law  and  cujlom  of 
Kngtand',  but,  in  cafe  of  a  difpute  concerning 

I  the  fa6t,  it  was  to  be  fent,  by  the  king's  writ, 
to  the  fpiritual  court,  and  tried  before  the 
ecclefiaftical  judge,  who  was  to  acquaint  the 
king  or  his  jufliciary  with  the  judgement 
thereupon,  according  to  which  the  inheritance 
was  to  be  either  adjudged  or  denied  to  the  fon, 
by  the  judgement  of  the  icing's  court. 

This  decifion  of  Glanville  is  very  remark- 
able ;  as  it  (hews  the  entire  independance  of  the 
law  of  England  on  the  canon  and   civil  laws 

z  iu     . 
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BO  OK  II.  in   his  time.     The  fame  author  fays,  that  a 
V.  Gianviiie  widow  was  entitled  to  a  third  part  of  the  land 
1.  vi.  c.  I.     for  her  dower,  in  every  freehold  pofleflbd  by 
^^*  her  hufband   at  the  time  of  their  marriage, 

unlefs  he  had  affigned  to  her  a  lefTer  portion 
of  it,  at  the  door  of  the  church,  when  they 
were  going  to  be  married.  But  if  he  had  given 
a  greater,  it  was  to  be  reduced  to  that,  by 
the  fheriff  of  the  county,  upon  the  king's 
writ,  which  the  heir  was  entitled  to  demand. 
In  dividing  the  land,  the  capital  mejjiiage  was 
always  excepted,  and  kept  entire  to  the  heir ; 
as  was  likewife  the  head  inmtor,  in  cafe  the 
freehold  contained  more  manors  than  one.  It 
will  not  be  neceffary  to  enumerate  here  all 
the  other  cafes  and  points  of  law  relating  to 
dower,  which  are  mentioned  by  Glanville  ; 
but  there  is  one  which  feems  to  merit  a  par- 
ticular notice.  He  tells  us,  "  that  in  confe- 
quence  of  a  divorce  on  account  of  too  near  a 
relation  between  the  parties,  though  the  wife 
loft  her  claim  of  dower,  yet,  by  the  law  of 
the  realm,  her  children  could  inherit,  and 
fucceed  to  their  father  by  hereditary  right." 
As  fuch  a  feparation  fuppofed  a  nullity  in  the 
marriage,  the  children  muft,  in  ftriiSlnefs, 
have  been  baftardifed  by  it ;  but  as  the  ca- 
nonical prohibitions  extended  fb  far,  that  di- 
vorces.on  this  account  very  frequently  happen- 
ed, after  a  cohabitation  of  many  years  in  a 
ftate  of  wedlock  fuppofed  lawful,  there  was 
much  humanity  and  equity  in  this  law. 

The 
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The  rules  of  fucceffion  in  earldoms  andSOOK  ii. 
baronies  were  the  farjiie,  during  thefe  times,'  '  ' 
as  in  other  eftates  held  by  military  fervicc. 
The  lands  annexed  to  thofe  dignities  could 
not  be  divided,  except  when  it  happened  that 
an  earl,  or  baron,  at  his  death,  left  no  ilTue 
male,  and  more  than  one  daughter:  but  bySeeMadox's 
fuch  partitions  it  came  to  pafs,  in  procefs  of  ^^'•'°"' ^' 3* 
time,  that  fome  baronies  were  fplit  into  very 
fmall  parts.  Thus  we  find,  by  a  record,  that 
in  the  eighteenth  year  of  King  Richard  the 
Second,  Walter  deRamefey,  knight,  acknow- 
ledged before  the  barons  of  the  Exchequer, 
that  he  held  certain  lands  of  the  king  in  chief 
by  the  fervice  of  the  hundredth  fart  of  a  baro^ 
ny,  viz.  the  barony  of  Byfet,  which,  in  the 
reign  of  Edward  the  Firft,  had  been  divided 
among  three  daughters,  and  then  fubdivided 
into  other  fmaiier  portions.  But  in  the  times 
from  the  accefiion  of  William  the  Firft,  to 
the  death  of  Henry  the  Second,  I  find  none 
divided  into  more  than  three  parts. 

la  all  thefe  partitions  the  relief  of  the  tenant 
was  proportioned  to  the  quantity  held.  It 
appears,  that  in  the  reign  of  Henry  the  Second 
fome  lands  were  taken  out  of  the  barony,  or 
honor^  of  Wallingford,  and  granted  to  Geof- 
fry,  one  of  the  king's  natural  fons,  by  writV.  Madox, 
of  Ranulf  de  Glanville,  jufticiary  of  the^^^^'"* 
realm.  And,  in  the  fame  reign.  Earl  John 
granted  a  manor  belonging  to  the  ho?2or  of 
Glocefter  to  John  la  Warre,  which  he  and  his 

heirs 
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BOOK  11.  heirs  were  to  hold  of  that  prince  and  his  heirs 
by  the  fervice  of  half  a  knight, 

y.  Madox,         Thefe  were  the  principal  alterations,  intro- 

*  ^  ^^'  duced  by  the  Normans,  into  the  laws  of  pro- 
perty in  this  kingdom,  ttU  after  the  death  of 
Henry  the  Second. 

It  feems  a  wonderful  thing,  that  any  free- 
holders pofleffed  of  alodial  eftates  fhould  ever 
have  been  willing  to  convert  them  into  fiefs, 
fubjedt  to  the  fervices,  burthens,  and  entails 
abovementioned!  Yet  it  is  certain  that,  in 
faft,  fuch  alterations  were  defired.  The  rea- 
fons  given  for  it  are  thefe.  The  poiTeflbrs  of 
fiefs  had  feveral  privileges,  which  other  free- 
men had  not:  a  higher  value  was  fet  on  their 

V.  Montef-    pgj-fons  J  the  compofitions  for  injuries  done   to 

quieu  de  1  El-  S  ^  i  •   u  • 

prit  des  Loix,  them  were  greater ;  which  was  an  nnportant 
Lxxxi.  c.  7.  dillin<3;ion,  when  mod  offences  were  puniihed 
by  pecuniary  fines  according  to  rates  afcertain- 
ed  and  fixed  by  law:  and,  what  feems  to  have 
weighed  more  than  any  other  reafons,  they 
who  held  by  knight-fervice  were  exempted 
from  tallage  and  many  other  impofitions, 
'  which  fell  heavy  on  the  poflefTors  of  alodial 
eftates.  I  may  add,  that  the  near  connexion 
contraded  with  the  king  by  feudal  tenures  in 
chief,  a  connexion  exceeding  that  of  common 
allegiance,  muft  naturally  have  been  deemed 
a  great  advantage ;  and  particularly,  as  the 
being  invefted  with  a  military  fief  implied  an 
honourable  opinion  in  the  fovereign  of  the 
valour  of  the  feudatory.     Nor  was  the  fervice 

required, 
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required,  in  return  for  fuch  a  fief,  then  ac-BOOK  ir. 
counted  fo  burthenfome,  as  at  prefent  it  may  """"^ 
feem ;  the  martial  Ipirir,  which  prevailed 
among  all  ranks  of  men,  but  more  efpecially 
ainong  the  gentry,  recommending  to  theitl 
an  engagement,  which  gave  them  occafions  of 
increaling  their  reputations  and  fortunes. 
The  fame  reafons,  in  a  lower  degree,  induced 
the  inferior  freeholders  to  connetl  themfelves 
with  thofe  of  a  liigher  dignity  and  condition, 
by  the  mutual  bond  of  feudal  tenufe.  Laftly, 
the  fafhion  of  the  times  did,  in  this  in- 
fiance,  as  in  others,  incline  the  minds  of  men 
rather  to  look  at  the  benefits,  than  to  con- 
iider  the  inconveniences  attending  that  ftate 
which  refulted  from  fuch  contrafts.  But  it 
mufl  be  obferved  ttiat,  in  England,  the  ancient 
cuftoms  of  the  nation  made  more  refiftance  to 
this  fyftem,  than  appears  to  have  been  op- 
pofed  to  it  in  other  parts  of  Europe,  or  even 
'in  Scotland  ;  and  the  continued  attachment  to 
thofe  cuftoms  had  the  effedt  of  corredling  and 
aiitigatina:  the  rigour  of  the  feudal  laws  in 
this  kingdom,  fo  as  always  to  temper,  and  aC 
lall:  to  aboliih,  whatever  in  them  was  oppref- 
five,  or  contrary  to  good  government  and  ge-* 
neral  freedom* 

Baronies   were   originally  created  by   feoff- 
ment.     Mr.    Madox    fays    truly,    "   that   ndv.  Farb^lav 
*'  man,  or  number  of  men,  without  the  kinsf^^'  '•  '^'  ^* 

.^  D      2  2       ''4 

"  could  ever   make  an  earl,   or  baron.     Every  i.Yi;/J^'_^. 
"  honor  originally  paffed  from  the  king,  and  p.  241. 
"  upon  every  chajige,  by  death  or  otherwife, 
Vol.  III.  K  ^'  returned 
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BOOK  If,  «*  returned   to   the  king  again,   and  remained 
^"'"~°°  "  in   his  hand  until  he  commanded  feilin  of 

"  it  to  be  delivered  to  his  homager,  according 
"  to  the  cuftom  of  noble  fiefs.  Yet  it  mufl: 
be  liiiderftood,  that  the  honor,  or  barony,  fo 
created  by  the  crown,  or  fo  delivered  back 
again  out  of  the  hands  of  the  king,  was  an- 
nexed to  certain  lands,  which  were  compofed  of 
knights-fees,  and  held  of  the  crown  by  knight- 
fervice.  For,  till  long  after  thefe  times,  all  ba- 
ronies were  territorial,  and  poflelTed  by  tenure 
alone,  not  by  writ  or  by  patent. 
See  the  Con-       Befides    the   military  fervice,   which  every 

llitutions  or  i  i  •        i  •         •  r   i  •      r    r     i 

Clarendon,  baron  was  obliged  to  in  virtue  or  his  rier,  he 
was  alfo  bound  to  attend  the  king  in  his  par- 
liament and  fupreme  court  of  juftice,  to  affift 
in  his  judgements,  and  give  him  faithful  couii- 
fel,  in  all  matters  concerning  the  dignity  of  his 
crown  and  the  good  of  his  realm.  But,  al- 
though this  was  one  of  the  feudal  duties  an- 
nexed to  baronial  lands  in  this  kingdom,,  by  the 
introdu6lion  of  thofe  tenures  which  were  deri- 
ved to  us  from  Normandy,  yet  the  attendance 
of  the  nobility  in  parliamentary  meetings  had 
an  orig-in  mucji  more  ancient  than  the  Norman 
government  here,  being  as  old  as  the  Englifh 
monarchy,  and. the  birth-right  of  the  chief 
men  of  the  Anglo-Saxon  nation,  even  from 
the  firil:  fettlements  they  made  in  Great-Bri- 
tain ;  as  it  had  been  in  the  countries  from 
whence  they  came. 

It  appears  that  baronies  differed  greatly  in 

the    number  of   knights-fees    whereof    tbey 

-2,  confifted. 
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confifted.    One  of  the  fmallefl,  of  which  I  find  BOOK   il. 
any  record,   is  that  of  Hwayton  in  Northura-ggg  j^^^^^^j^^^ 
berland,    which   Richard  de  Crarnavil  held  of B.iron.  f.  107. 
King  John   by  the  fervice  of  three  knights. 
The  fame  m:in  held  another,  which  had  be- 
longing to  it  no  lels  than  iixty  knights-fees, 
viz.   the   honor   of    Tickill.      As,     therefore, 
it  was  not  the  p  ffeffion  of  many  knigh.ts-fees 
which   conftituted   a  baron,   fo  neither  was  it 
holding  in  chief  of  the  king.   For  Mr.  Madox, - 
in  his  hiftory  of  the  Exchequer,   gives  us  theff.^^^^^.^"^'^ 

,  r    ^n,  1        m  "J  ^?  \     •'       Hiih  of- toe 

plea   or    i  nomas   de    rurnival;    w^no,     being  Exchequer, 

amerced    as    a    baron,    faid   I)e   was  720  t^aron,'^-  ^^.-  P'  37^- 

though  he  acknowledged  that  he  held  the  manor 

of  Sheffield  in  chief  of  the  king.     It  likewife 

appears  that,  in  the  thirteenth  year  of  Henr}?^^^^^^''''!^.  10. 

the  Third,  John  de  Ealioi   was   charged  with^' 

a  hundred  and   fifty  pounds,   as  the   relief  for 

thirty  knights-fees   held  by  his  father  of  the 

king,  viz.  five  pounds  for  each  fee:  whereas,  if 

he  had  held  thole  fees  as  a  barony,    he  vvould 

have  paid  for  the  whole,  collectively,  but  one 

hundred  pounds.   Nevert'nelefs  he  had  a  baronv,  '^"^  the  Char- 

'  •  I  r  i-^'        1    •       f        i  I       1         1  I  ■  ■'i  ^C's  o|-  Kenry 

VIZ.  that  or  iiiwei  m  iNorthumbeiiand,   whicnm, 
he  held  by  the  fervice  of  five  knishts-fees,  andMadox's  HI- 
of  finding  thirty  foldiers  for  the  ouard  of  ^^e^^-^'l^^'fj^^ 
-caftle.      He  alfo  held  the  loidihip  of  Hiche  ^.?ut  fupra. 
an  augmentation  of  his  haroiiy^  by   the  gift   of 
King  Hcp.ry   the  Second   to   his  grandfather, 
and  by  the  fervice  of  tvv'o  knights-fres.    In  the 
reign  of  King  John  feveral  manors  were  held 
of  the  crown  by  the  fervice  of  one  knight's-fee 
for  each.  Sir  William  Du^daie  memions  three '^'^^^^S^-^^'^ 
neid  by  one  man.   i3Ut  molt  baronies,  if  not  p.  107! 

K    %  ail.  Clave  RING- 
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BOOK  II.  all,  coniifted,  in  the  times  of  Henry  the  Second 
and  his  four  predeceffors,  of  more  than  one 
manor. 

y.  Spelman's      Every    earl    had   a   barony   annexed   to   his 

Gloil.  Ho-  .  ,      '  ,  ,,.,-',  , 

NOR.  earidom  ;  apid,  as  ttie  reliet-  or  an  eaii  appears 

to  have  been  the  fame  with  that  of  a  baron, 
viz.  one  hundred  pounds,  it  may  be  fuppoled 
that  he  paid  it  on  account  of  his  barony,  which 
w^as  a  land-eftate,  and  not  of  his  earldom, 
which  was  an  office.  This  was  a  high  fine 
for  the  fmaller  baronies,  being  equivalent  to  at 
leaft  fifteen  hundred  pounds  in  thefe  days.  It 
feems  furpriling,  that,  as  baronies  differed  lo 
much  in  the  number  of  knights-fees  w4:iereof 
they  confifted,  the  charters  of  king  John  and 
Henry  the  Third  lliould  eiiablifli  no  difference 
in  the  reliefs  they  were  charged  with  :  but 
from  hence  it  feem.s  probable,  that  even  tlie 
lead  were  of  fuch  value,  ss  to  be  able  to  bear 
that  charge,  without  any  grievous  hardfliip  on 
the  pofledbrs.  And,  perhaps,  the  confidera- 
tion  of  this  inequality  may  have  been  one  of 
the  reafons,  which  induced  the  iegiflature, 
under  Henry  the  Secon.d,  to  leave  thefe  pay- 
ments difcretionary  and  under  no  certain  rule; 
to  the  intent  that  the  crown  mi^ht  make  the 

o 

proper  difference  in  cafe  of  the  poorer  barons: 
which  did  well,  wiiile  the  difcretion  was  fa- 
vourably ufed  ;  but  it  was  afterwards  found 
more  prudent  to  limit  the  fum  to  one  hundred 
pounds. 
SeeHlft.  of  If  two  or  more  baronies  happened  to  be 
the  Excheq.   ygfj-gj^]  [^^  ^\^q  fame  man,  they  did  not  confoli- 

c.  lo.  p.  217.  .  "  .     . 

2ZQ.'  date  in  his  perfon,  but  he  held  them  diftin£l, 

-  and 
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and  was  chargeable  with  a  feparate  relief  forSOOK  II- 
each  barony;  as  appears  by  the  rolls  in  the'  ^^  * 
cafe  of  the  earl  of  (iloceller,  who  in  the 
fecond  year  of  King  Henrj  the  Third  paid  a 
hundred  pounds  relief  for  the  honor  of  Glo- 
ccfter,  a  hundred  pounds  for  the  hoiior  of 
Clare,  a  hundred  pounds  for  the  honor  of  St. 
Hilary,  and  fifty  pounds  for  the  moiety  of  earl 
GifFard*s  honor. 

The  grants  made  by  William  the  Conque- },^.- ^'■^™'' 
ror  to  fome  of  his  barons,   but  more  efpecially        'i^'  ^"  ' 
to    his    earls,    were    exceflively    great.     For 
inflance,   to  Geoffry   bifliop  of  Coi^.flance   he 
gave  two  hundred  and  eighty  manors  in  Eng- 
land:  to  Ranulf  de  Baynaid  eighty-five,  and 
to  Roger  de  Bufli  a  hundred  and  forty-nine.^^^  p^°"^e^- 
Odo  bi(hop  of  Bayeux,   whom  he  made  carl  tiS  fevaai '' 
of  Kent,  had  in  that  county,   and  in  feveral  Counties,  and 
others,  four  hundred  and  thirty-nine  lordfhips.  .^J^^j^^'^^^^'^g 
Robert   earl  of  Mortagne,   on   wliom   he   be- 199, -00. 
fiowed  the  earldom  of  Cornwall,   had,  in  that 
and  other  counties,   itvzw  hundred  and  thiitv- 
three  manors.     The  honor   of   Richmond  in 
Yorkfhire   had  a   hundred    and   fixty-fix  lord- 
Ihips;  befides  which,  the  earl  pofieiied,  by  the 
gift  of  the  king,   his  father-in-law,    two  hun- 
dred  and    feventy-fix    in    otiier    parts    of   the 
kingdom.      The   honor  of  the   earl   of  Glare  V.  r^ladox's 
comprifed  a  hundred  and  thirty-one  fees  of  ^'^^^Hiil"o/'h' 
old  feoffment^   that  is,   of  winch   the  earl's   an-  Exchequer, 
ceiiors  had  been  enfeoffed  before  the  death  of  1^-  593. 
ILing  Henry   the   Firft  :    and  to    thciS    were 
K   2  added 
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BOOK  II.  added   nine  fees,  and  the  fourth  part  of  a  fee, 
'■  -J  ^j  ^fj^  72e-w  feoffment. 

v.Ord.Yiial.      Grdcricns  Vitalis  f^ivs,    in  his  hiftory,    that 
1.  XI.  p.  -04- William  of  Warren  complain&d  to  Pvobert  duke 
of  Normandy,    the  eldeil:  fon  of  the  Conque- 
ror,   that   he   had  fufFered  a  great  iofs  for    his 
lake,  by  loiing  the  earldom  of  Surrey,   which 
produced-to  him  annually  a  thoufand  pounds  of 
iiher.    The  greareft  part  of  this  income  muil 
have  been  drawn  from  the'  barony   annexed  to 
the  earldom  ;  though  the  third  part  of  the  ]  ro- 
fits  aridng  to  the  crown  from  the  pleas  of  the 
8  c Madox's  county    court   were  <riven  to  the  earl.      For  it 
b.irouia,  .ju  j^^ppg.,j.g  i^y  the  rolls,  that,  in  the  fixth  year  ot 
Ma^M).  Roi-.    the  reign  of  King  Flenry  the  Second,  the  third 
6  H.  II.       ^^/r;2«v  of  Eifex  was  but  forty 'pounds   ten  (hil- 
lings and  ten  pence  ;   of  Flereford  thirty-three 
Ibidem,  Mag.  pounds  ODC  {liiiling  and  eightpence;  and,  in  the 
£^'^"  l.^         fixteenth  year  of  that  reip'n,   the  earl  of  Nor- 

■tien.  11.  "^  o    '  _  _ 

folk   received^   on   account  of  this  perquiiitCj 
but  iixteen  pounds  thirteen  (liillings  and  four- 
pence,   for  a  half-yearly  payment.     It  varied 
indeed  a  little  in  different  years,    uniefs  .where 
the  revenue  of  the  county  was  farmed  at  a  cer- 
tain  fum    by    the    fherifF.     But    there    feems 
lomething  extraordinary  in  the  value  that  was 
let   by  William  of  Warren  upon  his  earldom 
See  Madox*s  of  Surrey  ;   for  by  the  accounts  in  the  Exche- 
.aiomii,   -'-q^gj.   ^^g   f,n^^  that  much  lefs  was  taken   by 
Magn.  Rot.    King  Henry  the  Second  for  the  farms  of  other 
ii.il.  Rot.    e.^i-l(;joms  efcheated  to  the  crown.     It  mufl:  in- 
deed be  fuppofed^  that  the  farmers  had  good 

bargains, 


5,  6, 
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bargains,  and  did  not  ufually  pay  lb  much  toBOOK  11. 
the  king  in  their  rent,  as  the  earl  received  from^  " 
the  earldom  ;  becaufe  Ibme  profit  was  allowed 
them  in  return  for  their  trouble.  But  if  we 
value  the  Engliili  earldoms,  one  with  another, 
at  only  half  of  what  we  are  told  the  earldom 
of  Surrey  produced,  that  moiety,  being  equi- 
valent, on  the'  loweft  computation,  to  an  in- 
come of  {even  thoufand  five  hundred  poiinds 
in  thefe  days^  was  in  itfelf  no  mean  proviiion 
for  lupporting  even  thehigheft  degree  of  nobi- 
lity :  and  we  then  had  no  higher.  Yet  this 
was  not  all  the  wealth  of  the  Englifli  earls  in 
that  age.  Moft,  if  not  all  of  them,  had,  ex- 
ciufive  of  their  earldoms,  and  of  the  baronies 
annexed  to  them,  many  more  baronies, 
manors,  and  lordfhips,  in  other  parts  of  the 
kingdom.  Among  the  Saxons  it  was  ufual 
for  many  earldoms  to  be  conferred  on  the 
fame  perfon. 

In  the  reign  of  Edward   the  Confeilbr,  wev.Flor.Wicr. 
find  that  Godwin  was  earl  of  Kent,   of  Suf-f^ib  ann. 
fex,  and  of  all  the  Weft-Saxon  counties.     Hisg°^i|^^^,g 
eldeft  fon,  Swain,  was,  at  the  fame  time,  earl Gioir.  Dux, 
of  Oxfordfhire,   Glocefterfhire,  Herefordihire,?*  ^^Q- 
Somerfetfliire,  and  BerkOiire;  and  his  fecond 
fon,  Harold,  of  Ellex,  Huntingdonfhire,  Cam- 
bridgeihire,    Norfolk,   and   Suffolk.     All    this 
power  in  one  family  muft  neceffarily  break  the 
balance  of  the  ftate,  and  eftabliih  in  it  a  kind 
of  oligarchy,   as  it  appears  that  it  did,  during 
the  greateit  part  of  that  reign.    But  the  Saxon 
earldoms  were  not  hereditary ;  for,  although 
K  4  they 
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n.  they  were  fometimes  permitted  to  defcend  from 
father  to  foii,  it  was  not  by  any  right,  or 
(claim  of  inheritance,  but  only  by  the  induU 
gence  and  favour  of  the  king.  In  the  reign  of 
William  the  Conqueror,  all  the  earldoms  of 
England,  as  well  as  the  baronies,  being  ren- 
dered hereditary,  and  defcending  even  to  mi- 
nors, the  earls  became  more  independent  of 
the  crown  ;  and  a  more  complete  ariilocracy 
was  thereby  eftabliihed :  but,  happily^  by 
their  number,  they  were  a  check  on  each 
other;  for  it  rarely  chanced  tliat,  either  by  mar- 
riage, or  the  courfe  of  defcentj  more  than  two 
earldoms  were  united  in  the  fame  perfon  ;  and 
the  power  of  the  greater  barons  was  little  in- 
ferior to  that  of  the  earls.  Mr,  Selden,  in 
his  learned  treatife  on  titles  of  Honor,  has  la- 
boured much  to  prove,  that  the  earls  were  not, 
in  the  Norman  policy,  as  they  appear  to  have 
been  during  the  Saxon,  governors  of  the  coun-^ 
ties  under  the  king.  But,  though  feveral  parts 
of  the  bufinefs  of  the  crown,  and  more  parti-- 
cularly  all  that  concerned  the  revenue,  were 
adminiflered  by  the  ilieriffs,  yet  it  feems  clear 
enough,  that  the  earls  were  the  chief  officers 
under  the  crown  in  the  two  higheft  tiufts, 
viz.  the  judicature  of  the  countv-,  and  the  com-' 
mand  of  the  niilitary  jorce  thereof^  after  the 
Normans  came  in,  as  well  as  before.  Indeed, 
there  is  reafon  to  think,  that  in  procefs  of  time, 
and,  perhaps,  as  early  as  the  reign  of  King 
Pepry  the  Second,  they  grewnegledfui  of  their 

duty 
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duty   In  their  feveral    county-courts:  fo  that  BO  OK  II. 
generally  the   (lierifis  prelided  there   in   their         '       ^ 
il-ead,  though  not  deputies  under  them,  but  of- 
ficers of  the  crown.     Yet  they  continued  long 
afterwards  to  receive  the  third   penny  out   of 
the  pleas  in  thofe  courts,  or  a   certain  fum   in 
]  lieu  thereof,  which  Sir  H.  Spelman    coniiders  V.  GIofT. Co- 
as  the  Jalary  of  their  office.     And  of  their  right  ^'^^'  P*  ^^^' 
I  to   command  the  mihtary  force  belonging  to 
I  their  counties,  no  light  proof  may  be   drawn 
from  the  appellations  of  dux  and  conful  given 
to  them  in  the  Latin  hiflories  of  thofe  times. 
The  form  of  s^irdine  them  with  a  fword,  when?T^  '^"^"  ^^ 

\     .  •  n     1        •   I        1      •  1  )  Honor,  par. 

;;  they   were   invelted  with  their  earldoms,  wasii.  c.  5. 
;  likewile  ftrongly  expreffive  of  a  mihtary  com-^s*^^'  ^»  3* 
j  million  appertaining  to  the  office  and  dignity  of 
I  an  earl.     But  it  muft   be   remarked,  that    the 
!  command  of  the  provincial  railit'ia  was  different 
\  from   that  which  the  Norman   earls  were  en- 
'  titled  to   over  their  own  immediate  vafials;  the 
latter    being    feudal    and   territorial;    whereas 
the  former  was  derived  fi'om  the  ancient  rioht 
of  their  offices,  and  feems  tc  have  been  of  the 
nature  of  a  lieutenancy  in  the  coiiuiles  imdir  ihe 
crown. 

The  number  of  earls  was  determined  by  the 
number  of  counties  over  which  they  prefided  : 
fo  that  the  king  couid  not  regularly  create  any 
more  :  but  there  m/ight  be  fewer,  from  the  fame  v.  Mahnfb. 
perfon  having  two  or  more  earldoms.     During  ^.'i^-  ikj  • 
the  confufion  of  the  civil  war  in  the  reign  of  jj^'g^"^^^'""* 
I  King  Stephen,  that  prince  created  fome  bono-  Chron. 
j  rary  or  titular  earls,  who  had  no  counties,  and  '^'°''"''-  ^"^ 

whole 
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BOOK  lll-whofe  dignity  he  maintained,  in  an  extraordi- 
nary manner,  by  grants  of  crown-lands.  This 
he  did  to  oblige  forae  of  the  barons  of  his  par- 
ty, whofe  ambition  he  could  find  no  other 
means  to  gratify  :  but  though,  for  fome  ages 
paii,  the  CLiftora  of  the  kingdom  has  admitted 
fuch  a  prerogative  to  be  unquefEionably  in  the 
crown,  it  was  then  thous'bt  irreg;ular  ;  and 
therefore  Henry  the  Second,  in  the  firft  year 
of  his  reign,  deprive'd  thofe  earls  of  their  titles, 
and  refumed  the  grants  of  crown-lands  given 
to  fuppoirt  their  new  honors. 

It  fometimes  happ^ied  that  alliances  con- 
traded  by  matches  between  the  families  of 
great  earls  did  fo  extend  and  augment  their 
power  in  .the  kingdom,  as  to  render  it  dange- 
rous to  the  flate.  But,  on  the  other  hand, 
the  animoiities  and  family  quarrels,  which  of- 
ten inflamed  thefe  petty  princes  againfl:  each 
other,  divided  and  weakened  their  power ; 
and  were,  perhaps,  as  advatitageous  to  the  li- 
berty of  the  nation  as  hurtful  to  its  peace. 
There  never  yet  was  any  government,  fo  per- 
fe6liy  good,  as  not  to  have  fome  inherent, 
conftitutional  eviis;  nor  any  fo  bad,  but  that, 
the  evils  ariiins;  from  it  would  in  fome  mea- 
fure  corred  and  refirain  one  another.  This 
appeared  in  the  plan  of  policy  fettled  here  by 
the  Normans.  As  the  vigour  and  fpirit  in- 
fufed  into  it  did  often,  by  the  irregularity  of  its 
working,  and  the  continual  ferment  which  it 
raifed,  produce  a  feverifli  heat  ;  fo  we  find  tiiat 
fome    diftempers,    which    would    have    been 

otherwife 
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otherwife  fatal  to  it,  were   thrown  off  by  this^OOK  ir, 
.  heat.     And  fome  exceffes  of  the   royal   prero- 
j  gative,  which    have    hnce    been   wifely  coa- 
j  trouled,    operated  as  remedies  in  that  fyflem 
;  againfl  the  immoderate  authority  of  the  nobles, 
while  both  thefe  powers  were  checked  by  the 
[  arms  entriifted  to  great  numbers  of  the  inferior 
I  freeholders,  in  confequence  of  the  tenures  by 
which  they  held  their  eftates.     But  the  regu- 
i  lar  force  of  a  goyernment   more  equally  tem- 
pered, and  orderly  applications  to  parliament 
for  the  redrefs  of  any  grievances,  which  m^ight 
otherwife  be  too  ftrong  for  the  ordinary  courts 
of  jultice,  are  much  better  fecurities,  under  our 
prefent  ccnifitution,   to  the  liberty  of  the  fub- 
jed,"  the  dignity  of  the  nobles,  and  the  maje- 
fly  of  the  crown,  than  the  fi-equent   coliifioii 
^nd  flruggle  of  thofe  jarring  powers,  which, 
though   they  prevented   the   eitablifnment   of 
zny  fixed  tyranny^  difturbed  the  quiet,  and  dif- 
compofed  the  harmony,  of  the  ilate. 

Among  theEnglifh  earls   fbme  were  invef-^^j^'J'^p^?^ 
ted  by  the  crown  with  higher  powers  than  thee.  5.  led!  si 
peft,  poirefTing  in  their  earldoms  a  regal  jurif- 
diftion,  fo  that  the  king's  w^rit  of   ordinary 
juftice  did   not   run   there.       The  Saxons    in 
England  had  fuch  (as  Mr.  Selden  has  Ihewn), 
though  they  did  not   give  the  title   of  Counts 
Falaiine  to  them  ;  a  title  v^diich  feems  to  have 
been  firif  ufed  in  the  times  of  King  Henry  the 
Second.     The  earldom  of  Chefter  was  granted^- J"^^-?^"^^ 
by  William  the  Conqueror  to  one  Gherbod,  aj.^vi.^'c^'i^^"^' 

Fiemifh 
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BOOK    11.  "Plemilli     baron,    and    afterwards    to    Hugh' 

Orderrvhai.  d' A vrauclies,  otherwife  called  Hugh  Lupus,  to 

iubann.1070.be  held  under  the  crovv'n,  by  him  and  his  heirs, 

with   fuch   a  jurifdi<9:ion,  that  they  had   their 

courts  both  of  criminal  and   civil  juftice,  and 

TOe^of  Ho-^^^^'^^ '^'^■^'^^^^'   ^^  their  great  council,  every  one 
Eor,  as  abo\e. of  Vvhom  had  alfo  a  court  under  him,  in   the 
fame  manner  as  thofe  barons  who  held  of  the 
DeNug'is       King.     John  of  Saliibury    gives    the  title  of 
Curiai.  ut      Palatine    to   all   the  En2,lifli   earls    upon   the 
marches  of  Wales,  becaufe  they  likewife  en- 
joyed a  regal  jurifdi^lion  within  the  extent  of 
thofe  marches:  and   Flugh   de  Belefme,  who 
was  earl  of  Shrewfburv  \w   the   rei2:n  of  VVil« 
liam  Rufjs,  is  therefore  called  a   Palatine   in 
fome  records  of  the  time  of  Edward  the  Firii. 
See  Titles  of  Mr.  Ivladox  obferves,  '^  that    feveral    of   the  ■ 
Honor,P.u.  ^^  |ords    marchers    had    a    fort    of   regality, 
v.Bfironiai;,  "   which  made  their  feignieuries  look  \\\\.q  pa- 
'^  Lit'inates,     They  had  the  fir^l  cognizance  of 
"  all  caufes   and   plaints  within    their    lord- 
"  ihips-j  tliey  had  their  chancery,  their  jufti- 
''   ciers,  and  other   great  officers,   with  an  ex- 
"  lenlive  jurildidtion   belonging   to    the   chief 
'^'  court  of  their  honor," 

Our  kiiigs  were  induced  to  make  tljcfe 
rjants,  thai:  the  borders  of  th.eir  kingdom 
Hiiglit  be  defended  by  the  arms,  and  at  tlie  ^ 
cliarge,  of  thefe  noblemen,  refiding  there,  I 
agaiuil  the  continual  inroads  of  the  Wehll ;  i| 
and  that  the  conquefts  made  in  Wales  might  j 
be  maintained  in  the  fame  manner.     We  find^.' 

too, 


I.  II.    c.    I 
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^00    that  the  fame  motive    produced    fimilarl^OO^   l^- 

grants  upon  the  borders    of   Scotland.     The 

entire  profits  of  the  countvwere  "iven  to  every 

earl    Palatine,    for    the   better  fuppoit  of  his 

dignity,  or  rather  as  a  fruit  of  the  regality  he 

enjoyed;  whereas  other  earls  had  only  a  third 

part.     In    truth,    thefe    lords    were  entrufted 

with  a  much  greater  authority,  than  any  fub- 

je£t,  in  a  weil-conftituted  monarchical  ftate, 

I  Ihould   ever  poffefs:  but  yet  neither  they,  nor 

any  other  Englifh  peers,  could  pretend  to  a 

I   legal  right,  as   the  great  vailids  of  the  crown 

did  in  France,  to  confederate  with  foreign  foiv- 

ers,  unauthorifed  or   unlicenfed   by  their  own 

fovereign  :  a  right  fo  incompatible  with  order 

I   and  government,  that  one  is  iiirpri fed  it  could 

!   ever  be  admitted  in  that  or  any  other  kingdom. 

Confederacies  indeed   for  their  mutual  defence 

I    ammg  the  vaffah  of  the  crown  appear  to  have 

I    been  accounted  not  illegal  in  England:  and  in 

I    Stephen's    reign    there  are  examples  of  fome 

Englifli  earls   making  treaties  of  that    nature 

the  one  with   the   other,  during   the  rage  of 

civil  war:  but  even  thofe  treaties  had  a  referve 

of  their  fidelity  to  their  fovereign  particularly 

exprefled. 

it  is  a  remarkable  thing,  that  all  the  char- 
ters now  extant  for  the  creation  of  earls  (the 
mod  ancient  of  which  were  granted  by  Ma- 
tilda) make  p.o  mention  of  iuiy  determined 
number  of  knights  which  tlie  carls  were  bound 
to  provide.  The  reafoa  of  this  I  imagine  to 
l)ave  been,  that  tiie  kniidiis-iess  which  they 

pollefl'ed 
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^OOK  n.pofleffed  belonged  to  the  barony  annexed  to 
the  earldom,  not  to  the  office  or  dignity  of  an 
earl :  and  as  other  baronies  differed  in  number 
of  knights-fees  by  which  they  were  held,  fo 
likevv^ife  did   thele.     The   mod  that  I  find  in 

SeeMadox's  ^ny  barony  of  an  earl  were  in  the  honor  of 
aron.  p.  93'qjq^q^q^.^  which,  during  the  reign  of  king 
John,  had  three  hundred  and  twenty-feven 
knights,  befides  a  tenth  and  a  twentieth  part 
of  a  knight,  that  is,  lands  charged  with  knight- 
fervice  in  thofe  proportions.  From  many  in- 
fiances  it  appears,  that  it  was  not  the  rank  or 
dignity  of  the  tenant,  but  only  the  extent  and 
goodnefs  of  the  lands  compoling  a  barony,  by 
which  the  number  of  knights-fees  belonging 
to  it  was  determined,  and  that  the  proportions 
in  which  thefe  lands  vv^ere  granted,  whether  to 
earls  or  to  barons,  were  often  very  unequal. 

Baron.  p.i57'       nr>i  ^  ,  i-  cc  i       ..i 

i.ii.  c.i.  The  great  hereditary  omces  unoer  the  crown 

are   called  by  Mr.  Madox  officiary  honors  ;  and 

he  fajs,  that  when  a  lord  had  a  land  honor  and 

one  of  thefe^  he   had  two  dijii?i5l  honors  vefted 

in  him..    The  fame  author  obferves,  that  the 

Hiih  of  the   greater  vaffals    or     tenants    of  earls,    barons, 

Excheq.c.5,  ^j-jj  prelates,  were  fometimes   called   barons; 

for    which    in    another    place    he   gives    this 

-Baron. l.i.     j-eafon :  "  The  earls  and  great  lords  did  then, 

i^i'/' ^^^'   ^^  in    many  particulars,  imitate   the  form  and 

"*  faihion   of  the  king's  court.     As  the  king 

"  had,  fo  had  they,  their  dapifers  or  fenefchals, 

*'  chamberlains,  and    other   officers    in    their 

"  houfeiiolds,  and  likevvife  abroad  their  barons, 

"  or  cbivakrian  tenants,'^     But  thefe  (he  fays) 

were 
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were  flj led  improperly  barons,  and  only  by  way^^^^  II. 
of  refemblance.  It  leeiiis  to  me  ihat  all  who  held  '       ' 
of  the  great  lords  by  knight-i^^rvice  were  not 
ufually  called  iheir  barons^  but  only  thofe  who 
were  fb  coniiderable,  as  to  have  under  them 
^  other  knights,  or  military  fubvadals.   We  find^-  Spelman'a 
in  fome  charters,  that  the  maglftrates  or  chief    °'*    ^^'°' 
citizens  of  London,  York,  Warwick,  and  other 
principal  cities,  had  the   title   of  barons.     It 
was  even  extended  to  all  the  judges  in  a  county- ibidem,  Ba- 
court.    But  in  thefe  inftances  the  word  isufed^^^^^  ^°" 
very  loolely. 

The  name  of  v'lfcoiint  in  thofe  days  was  not 
a   title   of  honor,  but   iigoified  only  a  fheriff. 
The  principal  funftions  of  this  office  are  thus 
defined   by  Mr.  Madox,   in   his   very  accurate 
hiflory  of  the  Exchequer:   "  It  was  the  (he- C-^''^"'"- P* 
"  riff's  duty  to  do  the  juftice  of  his  county,  '^■'* 
*'  to  keep  the  pubiick  peace,  to  ftock  and  im- 
''  prove  the  king's  lands,  and  to  colled:  the 
"  king's  revenue."     It    appears   that  in  time 
of  war  he  alfo  performed  feme  military  func- 
tions; and  the  above-cited  author  has  obferved, 
"  that  he  ufually  was  the  prafeSl  or  governor  Baron.  I.  ii. 
"  of  the  king's'  caftle   in"  the    county."     ij-^^i-p-Uv 
is   faid   that  amonp;    the    AD|2,lo-Saxons    thisX;  S^-'^ir"^'''^ 
omcer  was  elected   m  the  county-court  by  the  comes. 
people:  and,  in  the   reign  of  king  Henry  the  v.  Mag.  Rot. 
Firft,  the  citizens  of  London    paid    a  fnie  to  ^/r^^^^Jj^Vpjj^^^ 
that  prince  of  a  hundred  marks  of  (ilver,  that  ot  the Exch. 
they  miffht  have  the  privilere  of  chuiino  their  ^  ^^,P't^-'!-^° 

n       -cc        1  r  ^  n  •     n  bee  alio  Du- 

ineniTs    tnemielves.     But  no   niitance  occurs  ihtatiode 
of  fucl;i-  a  liberty  in  the  counties  after  the  en-  ^%no  Rot, 

trance 
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BOOK  II.  trance  of  the  Normans,  till  the  ftatute  made 
'      "'''       '  by  Edward   the  Fird  in  the  28th  year  of  his 

reign,  by   which    he  granted    to  his   people^   jl 
thai  they  Jlmll  have  cle£iion   of  their  fieriff  in 
every  fiire  where  the  Jhrievalty  is  not  of  fee,   if 
they  lif»     Nor  did  that  ad;  ot  parhament  con- 
,,  ,    ,    tinue  long  unrepealed.      In  the  times  of  which 

See  iVladox  s  .  •    - 

Hill  of  the  I  write,  the  flieriffs  had  tne  counties  committed 
Excheci.c.23.  to  them  refpe£lively  by  the  king,  at  his  plea- 
M^uu'c.W  ^^"^^f  either  in  cuftody,  or  at  farm-certain* 
Dugdaic,  in  The  Emprcfs  Matilda  made  a  convention  with 
Muieo  Afhm.  Qgoffry  earl  of  Effex,  by  which,  among  other 
Madox,  Lit  things,  i\\Q  granted  to  him  the  fhrievalty  of 
lupra.  London     and    Middlefex,    at    three    hundred 

pounds  yearly  farm,  and  that  of  Hertfordfhire 
at  forty  pounds,  as  his  grandfather  yearly  held 
them.  Three  hundred  pounds  were  then  equi- 
valent to  at  ieall:  four  thoufand  five  hundred 
now,  and  forty  to  fix  hundred.  It  appears  by 
the  rolls,  that,  under  Henry  the  Firfi,  Richard 
Eafiet  and  Aubrey  de  Vere  were  joint- fiieriffa 
of  eleven  counties.  This  was  extraordinary  ^ 
but  there  are  feveral  inftances  under  different 
kings  of  two  or  three  being  committed  to  the 
fame  perfon.  Urfo  d'Abitot,  in  the  reign  of 
William  the  Conqueror,  was  made  flienff  of 
SeeDugdale's\Yoj-ce(^ei.fi-^ire,  and  the  office  was  granted  in 
Beauchamp  fee  to  him  and  his  heirs.  Nevertheiefs  it  ap- 
of  Elmley.  pears  that  his  fon  v/as  turned  out  of  it  by 
Henry  the  Firfr,  for  having  ordered  one  of  the 
fervants  of  that  king  to  be  (lain.  But  it  went 
to  his  filler,  and,  in  her  right,  to  her  hufband, 
Walter  de  Beauchamp,  from  whom  it  defcend- 

ed» 
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ed,    by    inheritance,    to   William,  their  fon,BOOK  ii. 
who  in  the  reign  of  Henry  the  Second  was         ^' 
alfo  fherifF  of  three  other  counties.  Viz.   thofe 
of  Hereford,  Glocefter,  and  Warwick,  Arch- 
bifhops  and  bifhops  were  fometimes  appointed  V.  Hoveden, 
iheriffs.  In  the  reign  of  Kins;  Richard  the  Fi'-ft^Pf- "-f- 736» 

o  o  -  IVladox  s  Hifr, 

WilHam,  bifhop  of  Ely,  who  was  chancellor  at  of  the  Ex- 
that  time,  offered  to  give  the  king,  for  the  fhric-'^hecj.  p.  635. 
valty  of  the  feveral  counties  of  York,  Lincoln, 
and  Northampton,  fifteen  hundred  marks  in 
hand,  and  a  hundred  marks  increment  (that  is, 
above  the  ufual  farm)  every  year  for  each  coun- 
ty. But  the  archbilhop  of  York  outbid  him  for 
Yorkfhire,  and  was  made  fherifF  thereof,  on 
the  payment  of  three  thoufand  marks  for  that 
county  alone,  and  the  yearly  increment  of 
three  hundred.  Three  thoufand  marks  were 
then  equivalent  to  thirty  thoufand  pounds  in 
thefe  days.  This  auftion  of  a  minifterial  and 
judicial  office,  of  the  highefl  truft  and  impor- 
tance, was  a  fcandalous  thing,  and  what  does 
not  appear  to  have  been  ever  pradlifed  by 
Henry  the  Second. 

■  It   feems  a   ftrange  policy  in  William    theSe^  Selden's 
Conqueror,  and  fome  of  his  fuccelfors,  to  have  J^\':^^p"J_  -^' 
granted,  as   they  did,  the  office  of  flieriff  toc,  5.  fea.  13. 
certain  earls  in  their  c^vn  counties.     For  by  this 
means  they  loft  that  neceilary  check  on   the 
provincial   authority   of   thofe  mighty  peers, 
which  the  crown  ufually  had  in  the  power  of 
the  fheriff',  and  much  increafed  their  influence 
over  the  people.     In  the  great  roll  of  the  15th 
of  Henry  the  Second  mention  is  made  of  the 
Vol.  HI.  L  "cifcoimtcfs 
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BOOK   T-'^-vrfcouniefs  of  Beaumont,  and   in  other  years  of 
SeeMadox's  ^^at  reigu  oiie  or  two  others  are  mentioned. 
Baron.  1.  ii.    who,  I  prcfume,  had  inherited  the  office  of 
p-  H4»  HS-  fherifF,  and  bore  the  name  johitly  with  their 
hulbands,  who  executed    the   duties   thereof. 
For  fo  early  as  in  the  eleventh  century  it  ap- 
pears from  ancient  records,  that  there  was  m 
France   an   hereditary  vifcountefs   of   Maine, 
whofe  hufband  was  vifcount  or  fherifF  of  that 
country  in  right  of  his  wife.     Certainly,  the 
permitting  an  office  of  this  kind  to  defcend  by 
inheritance,  and  even  to  females,,  may  be  rec- 
koned among  the  faults  of  our  old  conftitution. 
When  it  happened  to  fall  to  an  infant,  or  un- 
ftSyo/the'  i^af^ic<i  woman,  it  mull:  have  been  executed 
Exchequer,    by  a  deputy  I  and  I  find  an  inftance,  in  the    I 
c.  23*  P- ^44- reign  of  King  Henry  the  Third,  of  a  deputa- 
tion given  to  Hugh  de  Babington,  by  Walter 
archbifhop  of  York,  to  keep  under  him  the 
two    counties     of   Nottingham   and    Derby, 
which  that  monarch  had  committed  to  him  as 
fherifF.     But  this  could  not  be    done  without 
the  leave  of  the  king,  and  a  writ  to  the  barons 
of  the  Exchequer^  lignifying  his  acceptance  of  ' 
fuch  deputation. 

Many  offices  of  the  palace  were  rendered 
hereditarj^  by  William  the  Conqueror  and  our 
firft  Norman  kings  ;  which  mull  have  added 
very  much  to  the  power  of  the  nobles,  parti- 
cularly the  great  offices  of  conltable,  mare- 
fchal,  chamberlain,  and  fenefchal.  What  au- 
thority and  jurifdi6tion  belonged  to  the  con- 
llablc  we  may  partly  learn  from  a  ftatute  of  the 

13th 


^ 
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l3tli  of  Richard  the  Second,  wherein  it  is  faidj^OOK  ir 
*'  that  he  ought  to  have  cognizance  of  con-'  ~^ 
tra£ts  touching  feats  of  arms  and  of  war  out 
of  the  realm,  and  ahb  of  fuch  things  relating 
to  arms  or  war  within  the  realm,  as  could 
not  be  determined  or  difcuft  by  the  com- 
mon law^  with  other  ufages  and  cuftoms 
appertaining  to  the  fame  matters,  which  ^'/^"  "^  ^^'^ 
other  conftables  before  that  time  had  duly  c,'','^if  p.V;. 
and  reafonably  ufed."  Madox  fays,  "  he 
was  a  high  officer  both  in  war  and  peace;'* 
and  obferves  that  the  word  fignified  a  captain 
or  commander.  Yet  ■  I  do  not  find  that, 
.  in  the  reign  of  Henry. the  Second,  thofe  who 
Were  conftables  to  that  king,  namely,  Henry 
de  Effex  and  Humphrey  de  Bohun,  ever  had 
•  the  chief  command  in  his  armies,  On  the 
contrar}^,  fome  other  noblemen  are  mentioned  ,^^®^"J'^'^^'^ 

•1  1  ,  .  ,  .    ^       ,  Baron.EssEX, 

as   generals  and  commanders  m   chief  where  and  Mado.'i 
the  king   himfelf  was  not  prefent.     Henry  deHiibryof  the 
Eflex  w^^i  hereditary  fiandard-bearer  ^{f  ^ng-^^'l^'^'^'^^' 
land t  'but  whether  that  honor  belonged  to  him 
as  conftabie,  or  was   a  diftinifl  office  held   by 
.;Jiim  togethervvith   the  other,  does  not  clearly 
appear.     That  he  was  conftable   under  Henry 
the  Second  is  evident  by  two  charters  8,iven  in  Madox,  ut 
rthat    reign.      This   dignity    was  forfeited   by^^^^*"^" 
ihlm,  as  well  as  his  barony,  in  confeqiiepice  of 
-his  duel  witli  Robert  de  Montfort,   and   was        -     '  . 
afterwards   poireffed    by  Humphry   de  Bohun, 
in  th-e  fiime  reign,   by  virtue  of  Ins  marriage  ^ 

with  Margaret,  elderf  daughter  to  Milo  earl  of 
Hereford,  whOj  by  the  death  of  her  brothers, 
:  L-  2  ,  became 
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BOOK  II. became  heirefs  to  all    her  father's   honors,  oi 

which  this  was  one.     How  it  had  come  from 

?i'^f;.ntT'  t'iat  family  to  Henry  de  ElTex  we  are  not  told. 

J.T.  EREFOR.D.  -^  _  J 

Camden,  aid  But  from  the  time  of  the  above-mentioned  mar- 
RLdoxs        riaae  it  continued  in  the  Bohuns  for  ten  gene- 

Hiltory  of  the        P  ,  ,  i        ,  •         i 

Exchequer,  rations.  It  appears  by  a  record,  that,  in  the 
p.  28.  reign  of  Edward  the  Third,    Humj^flirey   de 

Gioff'co'N-'  Bohun,  the  iaft  of  that  name,  held  feveral 
TESTABu-  manors  of  the  king  by  the  fervice  of  being 
LARIU3.  conjlabls  of  England.  And  in  the  reign  of 
Ann  6  H.  Henry  the  Eighth,  it  was  decreed  by  all  the 
VilL  judges,  "  that  his  office  might  be  annexed  to 

lands,  and  defcend  even  to  females,  who, 
while  they  remained  unmarried,  might  ap- 
point a  deputy  to  do  the  fervice  for  them  ; 
but  after  marriage  it  was  to  be  done  by  the 
hufband  of  the  eldefl:  alone."  They  alfo  de- 
clared, "  that  the  fervice  was  not  extincf, 
though  part  of  the  lands,  for  which  it  was 
done,  fell  into  the  liands  of  the  king,  to  whom 
it  was  due;  but  remained  entire  in  the  eldeft . 
daughter  :  yet  that  the  king  might  refufe  the 
fervice,  not  to  be  forced  tO'  ufe  the  minifliry  of 
an  unworthy  perfon."  Wiiich  expedient  the - 
king  took,  rather  than  admit  the  claim  of  the 
duke  of  Buckingham,  who  derived  his  title  to 
it  from  the  eldeft  daughter  of  the  Iaft  Hum- 
phrey de  Bohun.  And  after  the  death  of  that 
duke  the  office  was  never  revived.  The  author 
of  the  dialogue  de  Scaccario,  written  under 
L, I  p.  10,  King  Henry  the  Second,  in  defcribing  the  buii- 
nefs  done  by  the  conilable  at  the  Exchequer, 
where  he  had  a  feat  by  virtue  of  his  office,  fays, 

that 
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that  when  tht  mercenary  foh^iets  of  the   king^OOK.  ir. 
came  to  receive  their  pay  there,  it  was  his  duty  *— v— ' 
to  examine  their  demands  and  accounts,  with 
I  the  help    of  his  clerk,  and  fee  that  the  fums 
I  due  to  them  were    paid   at   the   proper  terms. 
I  From  hence  it  appears,  that  befides  the  feudal 
militia  fome    mercenary  foldiers  were    kept    in 
,  pay  by  King  Flenry  the  Second.     Thefe  I  fup~ 
I  pofe  to  be  men  whom  he  hired  to  ferve  him  iii- 
I   flead  of  the  military  tenants,  who  paid  efcuage 
\  to  him  by  way   of   commutation  for  perfonal 
fervice. 

Mr.    Madox,    defcribing  the    office   of  the  Hift.  of  the 
king's    marefcha],  or    marefchal    of  England,  ^.'^^^  ^j^"^' 
fays  it  was  executed  partly  in  the  king's   army 
jn   time  of  war,  and    partly  in  his    court  in 
time  of  peace.     Of  the   military    functions    of 
this  officer  he  tells  us  nothing  more,  than  that 
he  and  the  conrtable  were  to  give  certificates  to  ibidem,  p. 31. 
the  barons,  of  their  having  duly  performed  the 
fervice  required  of  them  in  the   king's  armies  ; 
which  feems  to  fliew  that  thefe  officers   had  a 
legal  fuperintendency  over  thofe   armies.     But, 
from  other  accounts,  it  appears,  that   in  Ed- 
ward the  Firft's  reign  the  marefchal's  pod  was  See  Rymer, 
in  the  van-guard,  and  that  it  was  his  duty  and ^"''"'P- 7^3' 
the   conflable's  to  miifl.er  the  forces.     His  civil 
duties  were  (as  Madox  has  collected  them  from 
ancient  records)  to  provide  for  the  fecurity    of 
the  king's  perfon  in  his  palace,  todiftributethe 
lodgings  there,  to  pieferve  peace  and  order  in 
the  king's  houfhold,  and  to  affift  in  determining 
coutroverfies  ariiing   among  them.      He  alio 

I,  3  per« 
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BOOK  II.  performed  certain  a<^s,  by  blmfelf  or  his  fubiti- 
tutes,  at  the  king's  coronation,  at   the  mar- 
riages and  interments  of  the  royal   family,  at 
tbe  creating  of  barons  and  knights,  and  at  other 
P.  10.  great  and  ceremonious  alTemblies  in    tbe  king's 

Hilt,  of  tne  court.  It  is  laid,  in  the  dialogue  de  Scaccarto 
c.2.'p.  31'.  abovementioned,  that  no  bulinefs  of  impor-r 
Dugd.  Baron,  fance  ought  to  be  done  without  his  being  con- 
ead^o/ Pern-  felted.  Under  Henry  the  Second  this  office 
broke,  was  held  by  a  family,  who  feem  to  have  taken 

p.  600, 601.  f  j^ejj.  name  from  thence,  and   w^re  only  of  the 
INIares-       rank  ot  barons:  but  under   Richard  the  ru-lr, 
ciiALLus,      William  Marefchal,  having  obtained  the  earl- 
dom of  Pembroke,   was  ftyled  Ecirl  Marejchal  i 
and  as,  from  that  time,  the  office  remained  in 
the   poiTcffion    of  earls,    though    of  different 
houfes,    that   title    alfo  continued;    and     the 
po'.ver  of  it  feerns  to  have  increafed    from    the 
dignity  of  the  noblemen  who  held  it.     In  its 
firil  fenfe  it  fignihed  malkr  of  the  horfe  to  the 
king. 
v.Dugd.  'j^j^g  office  of  high  chamberlain,  ox  the  hin^s 

Yeke.^'  chamberlain  (as  this  officer  was  ufually  called 
in  that  age),  was  of  eminent  dignity  and  great 
power  in  the  court.  It  was  givep  by  Henry 
the  F'irii:,  on  the  forfeiture  pf  Robert  Malet, 
to  x'^lberlc  de  Vereand  his  heirs:  which  grant 
W'as  afterwards  confirined  to  the  fon  of  Alberic 
by  iMatilda:  but  I  doubt  whether  this  lord 
continued  to  enjoy  it  under  Henry  the  Second  : 
for  other  perfons  are  named   as    chamberlains 


ill  the  rolls  of  that  reign, 


T}^^ 


anc 
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The  ofiice  of  fenefchal  under  the  fame  king  ^o OK  11. 
was  poffelTed  by  Hugh  Grentefmeinil  baron  of^,^,^  g,,^^^ 
Hinkiey,  who  leaving  no  iflbe  male,  itGREKTEs- 
defcended  to  Petroiiilla,  his  eldefl:  daughter,  and  J^"'-'^^'_^^ 
in  her  right  to  her  huiband,  Robert  de  Bello- 
mont,  earl  of  Leiceuer,  furnamcd  Efariche- 
mains^  and  fon  to  theGrand-jufticiary,  of  whom 
mention  hss  been  frequently  made  in  this  book. 
It  was  at  all  times  a  great  office  j  but  the  ju- 
rifdiclion  of  it  increafed  much,  when  the 
Grand-judiciary's  was  diminifhed;  which  did 
not  nappen  till  after  the  deceafe  of  King  Henry 
the  Sec=,ad.  Indeed  thefe  offices  could  not  pof- 
fibly  have  fublllled  together  in  the  height  of 
their  power  J  the  functions  and  dignity  apper- 
taining to  each  of  them  having  been  nearlv  the 
fame.  Bur,  in  tr-e  times  I  write  of,  that  of 
fenefchal  was  much  inferior  to  the  other  ;  and 
the  authority  of  it  feem-  to  hne  been  r.ct  very 
different  from  that  of  t'le  Lord  iceward  of  the 
houihold  at  prefent. 

The  Grand-jufriciary  (as  Sir  H,  Spelman 
obierves)  iingly  executed,  in  thofe  days,  the 
feveral  functions  and  powers  of  the  four  prin- 
cipal judges  in  modern  times,  viz.  th^^  Chief- 
jufticc  of  the  King's-Bench,  the  Chief-julfice 
of  the  Common-Piwas.  the  Chief-baron  of  ttie 
Exchequer,  and  the  Mafier  of  the  \^\-rds. 
He  was  too  great  for  a  lubjeci:  but,  hap:?iiv 
for  the  crown,  during  the  times  that  I  write 
of,  the  office  was  not  hereditary,  nor  ev^en  for 
^ife;  and  it  was  ufually  tempered  by  a  joint 
L  X  adminiUra- 
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BOOK  n.adminlftration  of  it  in  feveral  perfons.     Thus 

See  DLit^daie's ^^^   find,  that,  in    the  reign  of  King  Henry 

Originesjuri-the  Firfl,  Roger  Bifhop  of  Salifbury  and  Hugh 

y^Q^j'yjj^l  Baffet  were  jointly  poffeflTed  thereof;  and,   un- 

p.  90^.  ad    der  Henry  the  Second,  Richard  de  Lucy  was 

ann.  1136.    joined  in  com  million  with  Robert  earl  of  Lei- 

ann.  I'lsg.  '  cefler.     Yet  it  feems  that  the  former,  after  the 

Madox'sHift. death  of  the  latter  in  the  year  eleven  hundred 

chequei-f*     ^^^  fixty-eight,  was  fole  Chief-juftice  of  Eng- 

c.  z.  p.  23,   land  during   feveral  years;  for  neither  in  the 

rolls,  nor  in  hiftory,  is  any  mention    made  of 

another,   till    the    year    eleven    hundred    and 

feventy-nine;  when,  upon  his  relignation,  the 

V.  Dlceto,     biihops    of   Winchefter,    Ely,  and  Norwich, 

i^or'Ducr.were    conftituted  Chief-ju dices,  that  is,  (fays 

dale's  Ori-  '^  Sir   W.   Dugdalc)  had  the   adminiftration    of 

^iaU  -^""'^''^^'^^  ^^^g^^  place;   but  they  did  not  hold  it  long  : 

for  the  next  year  it  was  given  to  Ranulph  de 

Glanville,  who  enjoyed  it  alone  till   after  the 

deceafe  of  Henry  the  Second. 

V.  Hoveden,      In  the  reign  of  Henry  the  Third,  Hubert 

lub  ann.        ^q  Burg,  earl    of  Kent,  and   Grand-jufticiary 

Hif°*ot  die'  of    England,     had    an    affignment    of    three 

Excheq.  c.  2.  hundred  pounds,  to  be  received  by  him  annually 

F'  ^i"^"  /-I  rr  at  the  Exchequer,   in  fupport  of  the  dignity  of 

p.  338.         his  omce.     it  we  compute  the  value  or  money 

,   ,,    as  I  have  reckoned  it  in  the  times  which  are 

Hift.  of  the  treated  of  here,  this  would  be  equivalent  to  no 

Exchequer,    more  than  a  falary  of  four  thouiand  five  hun- 

V' ^  '  dred  pounds  in   thefe    days:  but  I   think  the 

computation  ought  to   be   higher,  as  there  is 

realcn    to    believe  that  gold    and  lllver  were 

more 
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more  fcarce  in  that  reign,  than  they  had  been  ^ 00 K  II, 
in    any,    from  ¥/illiam   the  Conqueror's,    to  "       "^       ' 
the  end  of  Henry  the  Second's.     But  it  is  pro- 
bable that  this  affignment  was  not  the  whole 
profit  belonging  to  the  office. 

Mr.  Maciox  obferves,  in  his  hiftory  of  the  ^-  "•  P-  S4r 
Exchequer,  "  ihat,  for  fome  time  after  the 
«'  Conquei.1,  the  Chief-jnfticiary  uled  to  do 
<*  many  a6l:s,  which,  afterwards,  appertained 
"  to  the  treafurer's  office."  Yet  there  was  a 
treafurer  then  among  the  great  officers  in  the 
king's  court,  of  whofe  fun6lions  the  fame  au- 
thor gives  this  account.  "  It  fee ms  to  have  Ibidem, 
'«  been  the  part  or  duty  of  the  treafurer  in  an-  ?*  ■^+'  55? 
*«  cient  time  to  a£t  with  the  other  barons  of  the 
<*  Exchequer  in  the  government  of  the  king's 
«*  revenue,  to  examine  and  controul  accomp- 
5'  tants,  to  dire6l  the  entries  made  in  the  great 
<'  roll,  to  atteit  the  writs  iffued  for  levying 
<«  the  king's  revenue,  to  fupervife  the  iflbing 
"  and  receiving  of  the  king's  treafure  at  the 
*'  receipt  of  the  Exchequer,  and  in  a  word 
*'  to  provide  for  and  take  care  of  the  king's 
f'  profit." 

It  appears  that,  from  the  eleventh   to   the 
thirty-firft   year   of  king  Henry  the   Second, 
this   office   was   held  by  Richard,  the  fon   of 
Nigel   biihop    of  Ely;    and    a  contemporary  v.  Hift. 
writer  informs  us,  that  his  father  purchafed  itEi'^nf.  in 
for  him  of  the  king  at  the  price  of  four  hun- par?i^.'\5.627' 
dred  pounds.     He  was  a  clergyman,  and  after- 
wards   bifhop    of  London.     The   venality   of 
great  offices,  and  even  of  fome  which  were 

judicial  J, 
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BOOK  U. judicial,  may  be  reckoned  among  the  faults  of 
'       ^     '  policy  in  thofe  times. 

SeeMadox's       ^g  ^^^^   by  the  Exchequer  rolls,  that  in 
Excheq.        Henrv  the  nrits  reign,  Oeotrry,  his  chancel- 
p.  43.  and     lor,  flood  debtor  to  hina,   for   the   cuftody  of 
the greaTroll J^is  great  feal,  fomewhat  above  three  thoiuaiid 
pounds:    a    price    as    high  in  thofe  da_yo,  as 
forty-five  thoufand  pounrls  would  be  in  thefe, 
at  the   ioweil  computatojc     And  the  biihop 
of  Loiidoo,   m  tne  ietrer  to  Becket,  of  which 
niention  has  been   made  in   the  account   be- 
fore given  of  that  prelate's  promotion  to  the 
fee  of  Canterbury^  fays,    it  was  a   matter    of 
pubiick   notoriety,    that    he  had   bought    the 
office  of  Ciianctllor  for  many  thoulaiid  marks. 
But  this  does,  nO':  appear  from  the  rolls. 

Of  the  functions  and  power  of  this  officer 

fo  lie  account  has  been  ^ivei}  in  the  former  part 

of  this  book,     k  may  be  proper  to  add  here, 

that,  ui   the  dialogue  Je  ScaccariQ  before-cited, 

it  is   laid,  he  ivas  great   in  the  En^chcquer^   as 

L.  1.  p.9.      'Well  as  if  I  the  court,  fo  that  nothing  of  moment 

was,  or  could  be,   done  there^  ivithout  his  con^ 

Jent  or  ad-  ice.     And  the  fame  treatile  ipforms 

I.,  i.  p.  8.      us,  that  in  the  court  of  Exchequer  the  Grand- 

jufticiary  prelided  under  the  king;  next  to  hin> 

fat   the  chancellor ;  then  the  conftable,  then 

the  chamberlains,    and   laftly   the  marefchal. 

ScheqUrf   '^^'^■'  Madox  obferves,  that,  as  the  power  of  the 

p.  43.  jufticiary    decHned,     that    of    the    chancellor 

grew  ;  and  he  conjedures  that  the  latter  office 

received  a  confiderable  acceffion  of  power  and 

dignity  from  the  greatnefs  of  fome  of  the  per- 

fons 
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fons  who  had  borne  it.     He  likewife  fays,  /to  BOOK    ii, 
the  fplendour  of  the  king's  court  appeared  very  p.  21/c.  2. ' 
tnuch  in  the  greatnefs  of  his  officers  and  minifers. 
But  fome  of  them  were  fo  great^  and  fplendid^ 
as,  inftead    of  augmenting,    to  dimini(h    the 
fplendour  of  their  mafters,   and  draw  the  eyes 
of  his  other  fubjeds  from  him  to  themlelves. 
Many  of  the  nobles  and  gentry  held  lands 
of  the  crown  by  the  fervice  of  grand-ferjeanty, 
which  is  called  by  Sir  H.  Spelman  the  higheft 
and  moll  illuftrious  feudal  fervice.     Sir  Thomas  V.GIofT.SER- 
Lyttelton    fays,    "  that    tenure     by    grand- 
«'  ferjeanty  is  when  a  man  holds  his  lands  or 
"  tenements  of  the    king    by  fuch  fervice  as 
*'  he  ought  to  do  in  his  proper  perfon  to  the  king.  See  Lfttd- 
I   *'  as  to  carry  the  banner  of  the  king,  or  his^'^'^^^""!,^* 
*'  lance,  or  to  lead   his  army,  or  to   be  his  jure  Feudaii, 
I    "  marefchal,  or  to  carry  his  fword  before  him^-i-^"' ^i- 

«'  at  his  coronation,  or  to  be  his  fewer  at  his  ^  '  ^' 
j    "  coronation,  or  his  carver,  or  his  butler,  or 
I    ^*'  to  be  one  of  his  chamberlains  of  the  receipt 
I    *'  of  his  Exchequer,   or  to  do  other  like  fer- 
!    *'  vices,"  &c.     Which   definition  the  learned 
Craiig  has  efpoufed  in  his  admirable  treatiie  on 
feudal  law.     Yet  Mr.  Madox  has  fliewn,  by  ^- .^^^d.  Ba- 
the  evidence  of  records,  that  lome  who  held  by  |,°"'[** 
grand-ferjeanty  were  not  bound  to  do  their  fervice 
'in  their  ozvn  perfons.     But  the  inflances  of  this 
kind  are,  I  believe,  fo   few,  as   not   much  to 
impeach   what    Sir    Thomas   Lyttelton    has 
,  aflerted.     The  latter  fays,  that  alf  who  hold  of 
the    king    by  grand-ferjeanty^     hold  by    knight- 
fervice:    but    this    is   well   explained    by    his 
fdm^rnentator,  jLord  Coke,  to  mean  only,  that 

this 
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BOOK  H.  |-]^ig  tenure  had  tJoe  efe3s  of  hiight-fervice, 
wardOiip,  marriage,  and  relief.  Lytteltoii 
bimfelf,  in  the  paiTage  cited  above,  mentions 
^  fome  ferjeanties  which  were  not  of  a  mihtary 
nature:  he  Hkewife  obferves,  that  the  relief 
paid  for  this  kind  of  tenure  was  not  the  fame 
as  for  lands  that  were  held  by  knight-fervice ; 
being  one  year's  value  of  the  lands  and  tene- 
ments over  and  above  all  charges  or  reprizes ; 
whereas  the  relief  of  a  knight's-fee  was  but  a 
hundred  (hillings.  Nor  did  fuch  tenants  pay 
fcutage,  like  other  military  vaflals,  even  when 
the  fervice,  to  which  they  were  bound,  was 
of  a  military  nature ;  the  reafon  of  which 
feems  to  be,  that,  although  the  king  might 
be  willing  to  commute  with  an  ordinary 
knight  for  his  fervice,  he  would  not  fo  eafilv 
admit  a  commutation,  where  the  fervice  was 
to  be  done  to  him  in  his  own  perfon,  or  in 
what  concerned  his  royal  dignity  in  a  more 
particular  manner:  nor  would  a  tenant,  who 
was  honoured  by  fuch  a  diftinflion,  defire  that 
his   office    Ihould    be    performed   by  another. 

Earonia,  I.ni.  ^j-j-jQj^o,  feveral  iiiftances  of  this  tenure  not 
relative  to  war  or  knight-fervice,  Mr.  Mado}^ 
mentions  one  of  a  fingular  kind.  In  the  reign 
of  Henry  the  Sixth,  John  Baker  held  certam 
land  in  Kent  of  the  king,  by  the  fervice  of 
holding  the  Icing's  head  in  the  fip  which  carried 
him  in  his  pi^JfiTge  bef%vecn  Dover  and  IF  hit- 
fand.  This  was  adjudged  to  be  grand-- 
ferjeanty :  and  it  evidently  appears,  that  the 
idea    of   royalty    In   our   ancient    conflitution 

mufl 


OF  KING    HENRY  IL  157 

muft  have  been  very  high,   v^htw  fuch  a  Jer-^^^^  ^\ 
'Dice  done  to  the  peilbn  of  the  king  was  deemed 
by  the  law  the  moji  honourable  tenure.     But  it 
jjmuO:  be  always  remembered,  that  the  idea  of  a 
Ifking  in   that  conftitution  was  a  fupreme  head 
\  and  rider  of  a  free  nation^   to  whom  allegiance 
Iwas  due  in  return  for  froteBion',   and  to  that 
jidea  too  much  reverence  could  not  be  annexed. 
There  was  alfo  tenure  by  petit  ferjeanty,'  of 
which  Sir  Thomas  Lyttelton   gives   this    ac- 
count, "  that  it  was  where  a  man  held  his  land 
**  of  the  king,    to  yield  to  him  yearly  a  bow, 
*'  or  a  fword,  or  a  dagger,  or  a  cutlafs,    or  a 
"  pair   of   gloves  of  mail,    or  a  pair  of  gilt 
*|  fpurs,    or    an    arrow,    or   diverfe  arras,    or 
**'  other  fuch  fmall  things  belonging  to  war  :" 
which   defcription    Sir   H.    Spelman    likewife  V.Gloff. 
I  adopts,  and  agrees  with  Lyttelton,  that  this  fer-  Mi'^^t^^'  '^^ 
\  vice  was  but  foccage  in  effect  j  for  which  the 
latter  "ives  this  reafon,   "  becaufe  fuch  tenant 
*'  by  his  tenure  is  not  bound  to  go  to  war,  nor 
«'  do  any  thing  in  his  proper  perfon  relating  to 
I  *'  it,  but  to  render  and  pay  yearly  certain  things 
I  *«  to  the  king,  as  a  man  is  bound  to  pay  a  rent.'* 
!  He  fays  too,  that  none  can   hold  by  grand  or 
petit  ferjeanty^    but  of  the  king  :  Yet  Bra6lon  V.  Bracloi% 
mentions   ferjeanties    held   of  private  perfons :  J: 'V  ^'^J* 
as,   tor  mitance,   it   a  man   is    bound  to   ride  SbRjEANxiA 
with  his  lord  from  manor  to  manor:  bur  then^'^'^^^''^-. 
he   diftinguifliies    thefe   from   thole   ferjeanties 
that  regarded  the  king  or  the  defence  of  the 
realm,   with  refpedl  to  the  claim  of  warddiip 
and  marriage. 

It 
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It  alfo  appears,  that  the  great  nobles  affecled 
fo  much  to  forin  their  houfholds  on  the  model 
of  the  king*^,  that  they  had  hereditary  officers^ 
to  whom  they  alfo  granted  fiefs.  Mr.  Madox 
recites  a  grant  from  William,  earl  of  Warwick, 
to  Alan  his  cook,  by  which  he  confirmed  to 
SeeHift.of  him  the  office  his  rather  Richard  had  held, 
the  Excheq.  namely,  the  chief  miniflery  of  his  kitchen  (ca^ 
pit  ale  miniflerium  coquin^p  mea),  which  was 
vulgarly  called  the  place  of  marter  cook  fquod 
dicitur  magijler  coquus)^  to  be  held  by  him  and 
his  heirs,  of  the  faid  earl  and  his  heirs,  as  fully 
and  entirely  as  his  father  had  enjoyed  it,  with 
all y}^i  of  the  faid  kitchen  (cum  omnibus  feudis 
diclde  coquinte)^  and  all  appurtenances  belonging 
to  the  mafter  cook.  By  the  fame  charter  we 
find,  that  the  faid  Allan  and  his  father  had  an 
eftate  in  land  granted  to  them  by  the  bounty 
of  their  lord,  with  a  power  to  hold  courts  ove? 
their  tenants  or  vaffals,  without  contradiction 
from  the  faid  earl  and  his  heirs:  fo  high  a  re* 
gard  did  fome  of  our  ancient  nobility  pay  to 
their  cooks  ;  and  fo  munificently  did  they  re- 
ward them  jor  iht  good  fervices  done  in  their 
kitchens  I 

Befides  earldoms,  baronies,  and  officiary  ho- 
nors, there  was  in  thofe  days  an  honorary  dig* 
nity,  which  was  thought  to  add  a  new  luftre 
to  the  highefl:  degrees  of  nobility,  nay,  even  to 
princes  and  kings  themfelves  ;  I  mean,  the  or- 
der of  knighthood.  It  was  accompanied  with 
a  f.)lemn  relieious  enprip-ement.  the  nature  of 
whichj  as  well  as  the  purpoies  of  this  lingular 
1  infti- 
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iuftitution,  1  cannot  better  fet  forth,  than  in  BO  OK  IL 
the  words  of  Alphonfo  the  Fifth,  khig  of  Por- '  ^^~— ' 
tugal,  as  they  are  delivered  by  a  good  and  au- 
thentick  hiflorian.  That  prince,  after  hraving  v.  Marmot. 
taken  the  city  of  Arzila,  by  aHauir,  from  the /^t""^^^^*^^^^^^ 
Moors,  went  immediately,  :: in  great  folem- 
nity,  to  the  chief  m,CLfque,.and' when  hehad 
prayed  fome  time' before  a  crucifix,  which 
was  placed  upon  the  dead  cor pfc  of  the  count 
de  Marialva,  who  had  been  ■killed  in  the  ac- 
tion, he  commanded  hi^  ion,  the  Infant  of 
Portugal,  to  kneel  down  by  his  lide  ;  w^hich 
being  done,  he  drew  his  fvvord,  and  faid  to  the 
young  prince,  '*  My  fon,  we  have  received 
"  this  day  a  great  favour  from  Almighty  God, 
*'  who  has  made  us  mafters  of  fo  important  a 
«*  place,  and  given  me  fo  fair  an  opportunity  of 
*'  conferring  on  you  the  order  of  knighthood, 
M  and  armmg  you  with  my  own  hand.  But,. 
V  firft  to  inftru6t  you  what  the  nature  of  that 
"  order  is,  know,  my  fon,  that  it  confifts  in 
"  a  clofe  confc:  :;/aCy  or  union  of  power  and 
'*  virtue,  to  eiiablifh  peace  among  men,  when- 
*'  ever  ambition,  avarice,  or  tyranny,  trouble 
*»  ftates,  or  injure  particulars.  For  knights 
^'  are  bound  to  employ  their  fwords  on 
"  thefe  occafons,  in  order  to  dethrone 
*'  tyrants,  and  put  good  men  in  their 
*'  place.  But  they  are  likewife  obliged  to 
"  keep  fidelity  to  their  lovereign,  as  w^ell 
*'  as  to  obey  their  chiefs  In  war,  and  to  give 
*'  them  falutary  counfels.     It  is  alfo  the  duty 

"  of 
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BOOK  11.  f«  of  a  kniffht  to  be  frank  and  liberal,  and  to' 

"         *^  think  nothing  his  own,    but  his  horfe  and' 

<'  arms,  which  he  ought  to  keep  for  the  fake 

<'  of  acquiring  honour  with  them,    by  ufing 

<'  them  in  the  defence  of  his  religion  and  coun- 

'^  '«  try,  and  of  thofe  who  are  unable  to  defend 

"  themfelves.      For,    as    the    priefthood    was 
«'  inftituted  for  divine  fervice,  fo  was  chivalry 
*'  for  the  maintenance  of  religion  and  juftice. 
"  A  knight  ought  to  be  the  hufband  of  widows, 
*'  the  father  of  orphans,  the  protector  of  the 
"  poor,  and  the   prop  of  thofe  who  have   no  1 
<'  other  fupport:  and  they  who  do  not  a61:  thus' J 
'«  are  unworthy  to  bear  that  name.   Thefe,  my 
«'  fon,  are  the  obligations  which  the  order  of 
<'  knighthood    will  lay  upon   you  :    confider 
«  whether  you   are  delirous  of  it  upon  thefe 
"  terms."  The  prince  anfwering,  that  he  was ; 
the    king   went  on  to  afk  him,  if  he   would  , 
promife  to  perform  all  thefe  feveral  duties,  and  \ 
make  them  to  be  obferved,   with  other  rights  ; 
and  cuftoms  of  the  order  of  knighthood  ?  To  " 
which  he  having  confented,  "  On  thefe  con- 
««  ditions,"  faid  the  king,  '*  I  make  and  arm  \ 
"  you  a  knight,  in  the  name  of  God,  the  Fa- 
*«  ther,  the  Son,  and  the  Holy  Ghofl: ;"    and  ; 
at  each    of  thefe  facred  names,   ftriking  him  ; 
with    his    fword   on    the    helmet,    he   added,  j 
"  May  God  make  you  as  good  a  knight,   as 
<'  this  whofe  body  you  fee  before  you,  pierced  '\ 
"  in   feveral  places  for  the  fervice  of  God  and  .' 
"  of  his  fovereign !"     Then  kiffing  him  on 

the 
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the    forehead    he    raifed   him    np    with    his  BOOK  ii. 

hand.  ^- — ^ ^ 

Such  was  the  idea  of  chivalrj  in  its  prin- 
ciples, and  according  to  the  original  purity  of 
it:  nor  can  one  eafily  imagine  a  nobler  incite- 
ment to  brave  and  virtuous  a£lions :   but  it  was 
an  idea  too    perfe6l  for  human   nature  ;  and 
the  general  practice  of  thofe  who  took  this  en- 
gagement was  far  from  being  conformable  to 
its  intentions    and  rules.     One  may  alfo  ob- 
je£l  to  it,  that,  not  being  confined  to  kings  or 
princes,  but  extended  to  great  numbers  of  pri- 
vate men,  it  feemed  to  take  the  fword  out  of 
the  hand  of  the  magiflrate,  to  whom  only  be- 
longs the  maintenance  of  religion  and  juftice  in 
a  well-governed  {late.     But  ftill  the  inilitution 
had  fomething  exalted  and  heroical  in  it ;  and 
I  will  venture  to  fay,  that,  from  the  ninth  to 
the    lixteenth    century,  the    brightefl   virtues 
which  dignified,  either  the  hiftory  of  this  na- 
tion, or  that  of  any  other  people  in  the  whole 
Chriftian   world,    were    chiefly   derived    from 
this  fource.     Had  it  not  been  for  the  fpirit   of 
chivalry,  the  corruption  of  religion,  the  want 
of  all  good  learning,  thefuperftition,  the  fero- 
city, the  barbarifm  of  the  times,  would  have 
extinguiflied  all  virtue  and  fenfe  of  humanity, 
II  as  weil  as  all  generous  fentiments  of  honour, 
in  the  hearts  of  the  nobility  and  gentry  of  Eu- 
rope :   nor  could  they  have  been  abh  to  refill; 
the   military  enthuGafm  of  the   Saracens  and 
tlie  Turks,  without   the  aid  of  another  kind 
Vol.  m.     .        '  M  of 
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BOOK  n. of  fanaticlfm,  which  was  excited  and  nourifhecJ 
"         in  them  by  means  of  that  fpirit. 

Some  very  eminent    writers   have  thought 

that  the  origin  of  this  inftitution  was  a  volun- ' 

tary  aflbciation  of  private  men,  to  defend  the 

pubhck  and   particulars,  but  more   efpecially 

women,  from  the  many  grievous  diforders  that 

infefted   all  Europe   upon   the   decline  of  the 

Tu!esof^__    family  of  Charlemagne.    But  Mr.  Selden  takes 

c  "c?fea!u*.  i^otice,  that  fome  traces  of  it  occur  in  thatem- 

Ibidem,  c.  i.   peror's  rcigu  ;  and  both  he,  and  our  great  an- 

iett.  53.         J.-   ^^^^^       Spelman,  incline  to  derive  it  from  a 

Spelm.  Gloll.     ^^      -^  ^    ^^         ,     '      ,.         ,  -  ,  , 

Miles.  cultom  ot  much  earlier  date,  namely,  that  ob- 
SeeaiioPere  fej-yed  by  Tacitus  amonp;  the  ancient  Germans, 

Daniel  Hift.        r     ■    ■  .     .U    '  •      .U  k 

de  France,  OI  giVlOg  arms  tO  their  young  men  in  the  pub- 
Charlemagne,  lick  aflbmblies,  and  the  adoption  per  anna 
mi^«  Fmi!  pi*35:ifed  by  the  Goths  and  fome  other  barba- 
t.  i.  1.  iii.      rous  nations.     But  whether  it  firfl  came  from 

^'r^'r^   1         Germany,    or    from  the  Lombards  in  Italy, , 
V.  Paulum  -^ '  ,  -p       . ,  ,        ^ .     •' '  ■ 

Diacomim.     amoug  whom  the  moit  evident  marks  or  it  are 

Spelraan,  ut  found,  the  commencement  of  it  was  certainly 

Selden   ut     p^ior  to  the  epoclia  above-mentioned.     Never- 

iupra.  thelefs  it  is  probable,  that  the  confuiion  and  , 

violence  of  thofe  times  made  the  pra6lice  of  it  , 

more  general,  as   being  more  neceiiary  ;  and 

might  alfo  occafion  the  confecratingof  it  with 

folemn   vov/s  and    relieious  rites.     The   firll 

mention   made  of  thofe  ceremonies  in  England 

is   by  ingulphus,   who   wrote  under  the  reign 

of  William  the  Conqueror.     He  fays,  it  was 

the  cuflomof  the  Saxons  in  England,  that  the 

perfon  who  was  to  be  knighted  ihould  prepare 

for 
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for  it  by  confeffioii  and  abfoiution  of  his  fins ^^ OK  ih 
the  evening  before,  and  afterwards  by  watcli-         "^^ 
ing  all  night  in  the  church :  that  in  the  morn- 
ing he  ftiould  offer  his  fvvord  on  the  altar,  and 
receive  it  bleft  from  the  prieft,  who,  with  a 
benedidion  to  him,  (hould  put  it  about  his 
neck,  after  his  having  heard  mafs  and  taken 
the  facrament.     But,  in  the  account  which  is 
given    by  W.   of  Malmfbury,  of  Athelilan'sJ^-^^atmfty^^^ 
being  knighted  by  king  Alfred  his  grandfather,  ^^^g.  In  '"^ 
nothing  is  faid  of  thefe  rites,  though  the  hifto-c  6. 
rian  particularly  mentions  the  giving   him  a 
fword  and  a  rich  belt,  with  a  crimfon  or  fear-  - 
let  robe,  as  the  enfigns  of  knighthood.     And 
Ingulphus  adds,  ttiat  the  Normans^  abomina-' 
ting    this    manner   of   confecrating    knights, 
xlefpifed  thofe  who  were  fo  made,  and  altered 
the  cuftom.     Neverthelefs  it  is  certain,  that 
feme  of  thefe  facred  forms  were  ufed  in  Eng-^f^,^^^'^.®'^** 

11  •      T->  r        r  Titles  or 

land,  as  well  as  in  r  ranee,  for  ieverai  ages ;  Hon.  part  H* 
particularly  the  receiving  of  the  fword  from^- s- ^^ti.  35. 
the  altar.     Other  ceremonies  alfo  were  prac-^eiJupisCu-" 
tifed,  that  are  not  named  by  Ingulphus,  andmiium,  1. vL 
of  which  the  mod  eilential  appear  to  have  been,  p^^'^.^  Biefenf, 
the  bathing  the  candidate,  and,  after  his  being epift.  94. 
j  fo  purified,  the  girding  him  with  his  fword,  ^^.^^-^^^^^'^ 
j  the  putting  on  his  feet  a  pair  of  gilt  fpurs,  and  cilice  Fran- 
I  ftriking  him  gently  with  a  fword  on  tho  neck,9"'fe'  ^-  3- 
^head,     or    (houiders.       When    thefe    things Upt^ifj^lii, 
were  done  in  the  royal  palace,  and  fome  of litario  officio, 
them   by  the  hands  of  the  king  (as  they  fre-^'  '•  ^"  ^' 
quently  were),  the  folemnity  was  graced  by  the 
longs  and  mufick  of  minlirels,  who  attended 
M  3  oj-i 
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bo6k  iLqii  the  knight,  and  by  many  other  marks   m 

~^         rejoicing    and    honour.     Robes     of    different 

colours  were  alfo  given  to  him  at  the  expence 

hTiL  oT^he^  of  the  crown.   In  the  hiftory  of  the  Exchequer 

Exchequer,    I  find   an  account  of  thirty-three  pounds,   for 

c.  10.  p.  255.  j|-jj.^g  robes  of  fcarlet,   two  robes  of  areen,  and 
Rot.  16.  a.         ,  ^    .       -     '      ,  .  .    .   .^      ,'        , 

Kent.  other  necellaries  tor  making  a  knight,  aiiuwed 

Ibidem, Mag. {jy  kJng  John.     But  in  iome   accounts  of  the 
Rot' ^12. 6.  '  reign  of  Henry  the  Second  the  expence  of  this. 
Mag.  Rot.     ceremony  is  not  near  fo  great ;  which  may  have 
J^.      5       been  owing   to  his  better  ceconomy,     A  dif- 
ference was  made  in  the  drefs  of  knights  and 
efquires,  it  not  being  permitted  to  the  kuter  to 
wear    any  gokl,    though    they  were  of    the 
highelT:   quahty ;   and    from   hence,   I   fuppofe, 
as  well  as  from  the  gilt  f[)urs  given  to  knights 
at  receiving;  the  order,  thev  were  cliilinauiihed 
by  the  name  of  Kquites  Aiirati, 
^^VX^^-^'^      In    time    of    war    and    a6lual    fervice    the 
Ui.  c.  3.       above-mentioned  forms  were  much  abridged. 
Selden's  Tit.  "Xht  perfon  who  was  to  be  kni2,hted  prefented 

or  Hon.  c.  c.      r  \  »       1  •  "     ,        •         1  •    r 

fed.  ?4..        ^  Iword  to  the  king,  or  commander  m  chier, 

if  the  king  was  not  with  the  arm.y,  and  defired 

to  receive  tiie  order  of  knighthood,  which  was 

given    him  with   no  otlier  ceremonj  tl^an    a 

itroke  on  the  neck  with  that  iword.    Before  an 

aflaulr,   or  a  battle,  or  any  perilous  adfion,  it 

was  cudomary  to  make  a  number  of  knights  in 

this   manner,  as  an    encouragement    to   thofe 

who    were    thus    chofen    out    from     all    the 

efquires  there  preient,  to  a>5l  not  unworthily  of 

the  dio:nitv  thev    received.     The  fame  thing 

was  done  at  the  concluiion  of  a  battle  or  fi(2ge, 

or 
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ox  other  military  exploit,  as  a  reward  to  thoieSOOK  il. 
who    had    diftinguifhed    themfelves    by  their ^        ^ 
valour.   And  this  was  jufily  efteemed  the  moft 
lionourable  knighthood.     In  France  the  order  V.  Divlfion 
was    given  with    the    following  words:  **  I seidtniVi'u. 
*■*  make  thee  a  knight,  in  the  name  of"  God  and  of  Honor, 
'*  my  Lord  St.  George,  to  maintain  the  faithP'^*"' '^•3* 
*'  and  juftice  loyally,  and  defend  the  church, '^^  *  ^^* 
*'  women,  widows,    and   orphans."      In    the see  Selden, 
empire    the    oath,    anciently  taken     by    the»i>- c  i.  fed. 
knights,    at  receiving   the  order,  was  to   the  °*  l.^'i.^^*. 
fame  efFe6t,     But  John   of  Saliibury,  in    his 
book   De   Nugis   CuriaUum^   which  appears  to 
have    been  written    under   the  reign  of  king 
Stephen,  fays,  that  in  England,  for  the  moft 
part,  it  was   then    become   the  f^ifliion  not  to 
adminifter  any  oath  to  the  knights.     Yet   he 
labours  to  ihew,  that  by  the  indifpenfable  duty 
of  their  office,   they  were  tacitly  bound  to  the 
defence  of  the  church;   and  avails  himfelf  (asV.  Epi(},  9. 
does  likewife   Peter  de  Blois,   who  wrote  not^^^'^^*  ^^^^"^^^^ 
long    afterwards)   of    the   ceremony   of  their 
taking  their   Iwords   from  the  altar,  as  indi- 
■  eating  a  profeffion  of  their  having  received  it 
to  the   defence  and  honour  of  the  priefthooJ, 
the  affifhuice  of  the  poor,   the  puniOiment  of 
€vil   deeds,    and   the  freeing  of  their  country 
from  tyranny  or  oppreflions.    Indeed  both  thefe 
.writers   add,  that   many  of  the  knights  did  in 
^10  wife  ad  agreeably  to  fuch  a  profeffion,   but 
.^as  if  they  had  vowed  the  \^xy  contrary;  efpe- 
•c.ially    with  regard  to  the  church.     Yet   the 
general  o.pinicu  of  their  being  engaged  to  ferve 
.     M  3  and 
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BOOK  IL  and  defend  it  muft  have  contributed  greatly, 
in  the  age  that  I  write  of,  to  promote  the  cru- 
fades ;  as  the  entering  into  th^X  warfare  ap- 
peared only  a  confequence  of  the  original  obli- 
gations which  every  knight  had  contracted  in 
receiving  his  knighthood.  And  in  the  next 
age  it  induced  them  to  draw  their  fwords  with 
equal  zeal  againd:  the  Vaudois  and  Albigenfes, 
whom  the  clergy  reprefented  to  them  as  ene- 
mies to  the  church  and  catholick  faith. 

Every  knight  had  a  power,  inherent  in  him^ 
felf,  to  make  other  knights,  not  oi\\y  in  his 
own  country,  but  wherever  he  went:  and 
(what  feems  more  extraordinary)  knighthood 
was  fometimes  conferred  in  England  by  thofe 
who  themfelves  had  it  not,  and  were  indeed 
incapable  of  it,  viz.  bifhops  and  abbots.  Wil- 
liam Rufus  was  knighted,  in  his  father's  life- 
time, by  Lanfranc  archbifhop  of  Canterbury, 
The  foundation  of  this  muft,  unqueftionably, 
have  been  a  notion,  that  the  order,  being  conferred 
with  facred  rites  and  forms  of  prayer,  was  a 
kind  of  religious  inftitution.  During  the  reign 
of  king  Stephen,  we  find  that  the  earl  of  Glo- 
cefter  knighted  his  brother,  who  was  after- 
wards earl  of  Cornwall;  and  other  examples 
occur  of  the  fame  power  being  exercifed,  for 
feveral  ages,  by  private  perfons  in  England, 
without  the  authority  of  a  royal  commiffion. 
Nay,  our  kings  themfelves  have  been  knighted 
by  the  hands  of  their  fubjeds :  as  Henry  the 
Sixth  by  the  duke  of  Bedford's,  and  Edward 
the  Sixth  by  the  duke  of  Somerfet's.  Knight- 
hood was  therefore  diftinguifhed  from  all  othe^ 

boiiQUfS 
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honours  and  dignities  in  a  ftate  by  this  remark-  BOOK  II 
able  difference,  that  thole  were  fuppofed  to  be'  "  ' 
derived  from  the  king,  as  their  fountain  and 
head  ;  but  this  might  be  given  to  the  king 
himfelf  by  hisfubje£l.  It  might  alfo  be  given 
by  any  Sovereign  prince  in  the  territory  of 
another,  and  the  rank  affigned  to  it  was  the 
^ame  in  all  Chriftian  countries. 

The  poet  Gunther,  who  was  contemporary 
.with  Henry  the  Second,  fays,  in  a  Latin  poem, 
■that  the  Emperor  Frederick  Barbarollii,  the 
better  to  repel  the  enemy  from  his  borders,  and 
defend  his  country  by  the  fuperior  force  of  his 
arms,  granted  knighthood  to  many  perfons  of  , 
Jow  and  vulgar  birth,  which  in  France  would 
.have  been  thought  a  {lain  to  that  dignity.  And 
from  a  paifage  in  Glanville  (of  which  I  fliall  fay 
more  hereafter)  it  may  be  inferred  that  in  Eng- 
land, under  Henry  the  Second,  even  enfran- 
chifed  villeins,  bOrn  in  fervitude,  were  fome- 
times  knighted.  Yet  this,  1  prefume,  was 
only  done,  when  they  had  performed  very  ex- 
traordinary actions  in  war,  after  having  ob- 
tained their  freedom. 

In  the  reign  of  Henry  the  Third  the  honor 
and  lands  of  Roger  de  Somery,  baron  of  Dud-SeeMadox's 
ley,  was  feized   by  the   crown,  becaiife  he  ^^^ ^'^^^^^^^\  'J* 
not  came  to  the  king  to  be  girt  with  the  belt  of  . 

knighthood.  i\nd  in  the  nineteenth  year  of  the 
fame  king,  all  the  flieritfs  of  England  were 
•commanded  to  make  proclamation  in  their 
relpedive  counties,  triat  aU  who  held  of  the 
king  in  chief  one  knight's-fee,  or  more, 
gnd  were  not  yet  knighted,  fliould  t^ke  arms 
M  4  and 
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BOOK  II.  gj-,^  ggt  themfelves  knighted,  before  the 
next  Chriflmas,  as  they  loved  the  tenements 
or  fees  which  they  held  of  the  king. 
Whether,  in  the  times  that  I  write  of, 
any  compulfjon  was  u fed  to  oblige  men  to  be 
knighted,  I  cannot  pofitively  affirm  :  but  as  Mr. 
Madox,  in  his  hiftory  of  the  Exchequer,  has 
given  no  records  of  any  fines  having  been 
levied  on  that  account,  or  proclamations  iflued 
to  enjoin  it,  till  the  reign  of  King  Henry  the 
Third,  and  many  in  and  after  that  reign,  the 
prefumption  is  flrong,  that  it  had  not  been 
the  pradice  before  the  death  of  King  John. 

indeed  it  feems  a  deviation  from  the  original 
principle  of  this  inftitution.     For  one   cannot 
but  think  it  a  very  great  inconfiftency,  that  a 
dignity,    which   v/as   deemed  an   acceffion  of 
honour  to  kings   themfelves,  fhould  be  forced 
upon  any  ;   aiid  fti'.l  more,  that  fuch  numbers 
of  a  lower  rank  of  gentry  fliould  be  obliged  to 
receive  it,  as   a   duty   annexed   to  their   fiefs. 
Guillaume  le  Breton,  who  wrote  under  Philip 
y. LaSakde,  ^ugyf|;us,  f.iys   of  a   young   nobleman,    who 
^^'^^'         had    difiingiiiihed    himfelf   in    the    army     of 
France  at  the  battle  of  Bouvines,  that   he  was 
worthy  to  be  made  a  knight^   both  by  his    fa- 
mily and  by  his  (iSiions,     Tliere  is  alio    in  a 
French  treatife  of  no  little  authority  upon  this 
fubjed    the  following  paiiage  :   "  An  eiquire, 
^'  zvhen   he    has  travelled   much^    and  been    in 
'•  many  exploits  of  arms,  out  of  which  he  has  come 
**  ijjlth  honour^  and  who  has  an  ejiate  ficfficient  to 
*'   maintain  the  ra?ik  of  knighthood  (for  otherwile 
f  it  would  be  no  honour  to  him,  and  it  is  bet- 
j  ■    ■  «'  ter 
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f'  ter  to  be  a  good  efquire  than  a  poor  knight),  BOOK  ir. 
"«  ought  to  deiire  any  lord,  or  vaUant  knighr,  " 

«'  to  knight  hini,  in  the  name  of  God,  &c." 
Here  not  only  the  beuig  pofleffed  of  a  com- 
petent fortune,  but  the  having  given  many 
proofs  of  perfonal  valour,  is  made  a  neceffary 
qualification  for  the  attainment  of  knighthood  ; 
and  it  is  fpoken  of  as  an  honour  which  the 
efquire  was  to  gain,  not  as  a  burthen  impofed 
upon  him  by  law  or  tenure.  A  learned  mem- 
ber of  the  French  academy,  who  has  lately  en- 
riched the  republic  of  letters  with  fome  excel- 
lent obfervations  on  ancient  chivahy,  has 
fhev/n  that,  in  France,  the  education  2;iven  to  Y-^f^'^?^''^^ 

-         1  r  •       J  1-11         J  1    ^'■i^'  lancienne 

I  tnole  who  alpired  to  knighthood  was  excel- chevaierie, 
I  lently  calculated  to  make  them  good  foldiers,  t- i-  l.  U  & 
I  and   inftru^l  them    in   all  the   duties  of  that    °^"' 

noble  profeffion.  Undoubtedly  the  fame 
'  methods    were    ufed    in    England :    for    our 

firfl    kings    of  the   Norman    race    introduced 

into  their  courts  the  falhions  and  man- 
I  ners  of  France  with  little  alteration  ;  and  moft 
I  of   our    nobihty,    during    the    times  which  I 

write  of,  being  of  Norman  or  French  extrac- 
j  tion,  and  keeping  up  a  perpetual  inrercourfe 
;|  with  their  countrymen,  the  plan  of  education 
I  in  France  mud:  naturally  have  been  thought  the 

•befl:  tliey  could  follow.  Among  the  French,  a 
I  yo^Tii^g gentleman, deitined  to  arms  byhis  parents, 
ij  \vas  ufually  taken,  when  he  was  feven  years  old, 

out  of  the  hands  of  the  women,  who  till  then 
I  had  the  care  ot  his  breeding,  and  remained  a 
I  page  till  fourteen,  in  the  family  of  iome 
\  %uvA\i  :  after  which  he  ferved  leven  vears  in 

the 
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BOOK  II.  the  quzYity  of  efqm're,  and  was  then  knighted^ 

but  this  term  of  pupillage  and  of  fervice  was 

frequently  abridged,  and  knighthood  was  given 

to  lome  perfons   at  fifteen  or  fixteen    years  of 

age,  if  they  had  an  extraordinary  forwardnefs 

and  maturity  of  ftrength,    or  were   of   very 

SeeSpel-       high  rank,  as  princes,  or  the  fons  of  princes. 

mains,^De     ^Ir  H.  Spehnan  fays,  that,  with  the  Enghlh, 

miiite  diflert.  fifteen  is  accounted  the  lawful  age  of  knight- 

P-  ^75*         hood  :  but  he  obferves  that  two  of  our  kings 

were  knighted  when  they  were  much  younger, 

v.Memoires  j^jj^-i^gjy    Edward  the  Sixth  in   his  tenth  year, 

iLii- rancienne         iri  io-i-i-rri 

Chevaierie,    and  Henry  the  Sixth  in  his  nfth. 

t.i.  p.  95, 96.      Every  knight  had   his   lady,  to  whom  he, 
vowed  faithful  fervice,  whofe  favours  he  wor& 
^  in  tournaments  and  in  battles,  and  for  whofe 

honour  he  was  always  prepared  to  combat, 
.  with  no  lefs  zeal  and  enthuiiafm,  than  for  the 
defence  of  the  catholic  religion  itfelf.  This 
was  inculcated  to  them  in  the  firfi:  rudiments 
of  their  education  :  for  an  old  chronicle  tells 
us,  that,  together  with  their  catechifm,  the  young 
gentry  were  taught  the  art  of  Jove,  The  great 
purpofeof  thefe  infl'ruftions  was  unquefiiona- 
bly  to  make  the  pafi.ion  of  love  an  incitement 
to  valour,  and  likevvife  to  humanife  and  fub- 
due  the  ferocity  of  their  manners.  Both  thefe 
ends  were  accompliihed  ;  the  firft  in  a  high  de- 
gree, and  the  latter  as  far  as  the  general  bar- 
barifm  of  the  times,  in  other  refpeds,  would 
permit.  By  fome  paffages  in  ancient  writers 
who  treat  of  chivalry,  it  appears,  that,  in  the 
leffons  of  love  which  were  given  to  the  can- 
didates for  the  order  of  knighthood,  a  kind  of 
3  FlatGnic 
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\PIatonk  refinement    and    purity    was  infpired  :BOOK  11. 
^but  we  learn   from  the  hiftory   of  thofe  ages,'       "       ' 
that    thefe   fentiments  were  very    feldom    of 
iTiuch  more  life  to  fecure  the  chaftity  of  the 
: ladies,  than    the    enchanted    armour,    which 
(fome    knights    imagined    they  wore»  was  to 
[guard  their  bodies  from  fwords  or  lances. 
I      The  very  amulements  of  chivalry    were  a 
I  perpetual  difcipline    aiid    fchool    of   prowefs. 
Enough  has  been  faid  before  of  tilts  and  tour- 
naments, and  other  methods  of  exercifing  the 
courage  of  the  knights,  in  times  of  peace.   But 
I  when  their  own  country  did  not  furnifh  them 
I  with  fufficient  opportunities  of  difplaying  their 
[  valour,  fb  impatient  were  they  of  eafe,  and  lb 
\  delirous  of  glory,  that  they  often  went  into 
J  foreign  lands,  to  feek  adventures.     If  any   en- 
'  terprife  of  great   peril   was    undertaken  by  a 
r  knight,  he  often  affociated  with  him  a  brother 
I  of  arms:  which    fraternity   was  elteemed    fo 
]  clofe  a  bond,  that  their  obligation  to  aid  each 
i  other  was  only  fubordinate  to   the  loyalty  due 
i  to  their  fovereign ;  nor   is   it   probable   (if  we 
j  confider  the  temper  of  the  times)  that,  when 
j  ftich  an  engagement  had  been   cemented  by 
'  common  dangers    and    benefits,    it  could    be 
always  kept  fubjedl  even   to   that    limitation. 
We  are  allured   by  a  learned  antiquary,  thatv.  Du'Cange 
the  compa6t  was  fometimes  ratified  by  the  par- Pl^^"- ^  ^^ 
ties  openmg  their    veins,  and    minghng  their viik. 
blood,  to  fignify  that  each  of  them   was  ready 
to  (bed  his,  in  defence  of  the  other.     A  near 
relation  was  alfo  contracted  between  the  perfon 
who   received   the  order  of  knighthood,  and 

him 
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BOOK    ILhim  who  conferred  it;  the  imparting   of  that 
^■^ "^       'honour  being  deemed  a  kind  oi  adopt  ion, noi^  in- 
deed, with  regard  to  the  right  of  inheritance, 
but  to  a  communication  of  paternal  and  fiUal 
afFeftion. 

All  this    feems  quite  romantick  ;  and   indeed 
the  old  romances  are  no  contemptible  hiftories 
of  the  manners  of  thofe  times.     The   knight- 
errantry  they  defcribe  hadtiien  a  real  exiftence. 
The  gallantry  of  the  knights    to   the  ladies, 
which  had  an  air  of  devotion  ;  their  prefenting 
them  with  the  prizes  they  had  won  in  their 
tournaments,  and  even  with  the  prifoners  they 
had    taken  in  war ;  thcii    delivering  captives, 
efpecialiy  of  the  fiiu   lex,  from  caftles,  where 
they  were    violently    detained  and  injurioufiy 
treated;   their  puriuing  aifallins,  or  robbers,  tQ 
punifli  and  deftroy  them  withciit  form  of  law  ; 
and    their  obUging  lords  of   cafties   to   aboUih 
evil  cu/l'-mSi  whicli  they  had  caufed  to   be    obr 
Ibrved  in    their    diitrida  or  naanors;   all  thele 
things,  which  are  fei  ned   of  knjghts,  in  the 
French    and    Spanish    romances,     were  often 
done  in  real  life,  and  arofe  out  of  the    princi- 
ples of  knighthood  itfelf,  the  diforders  of  the 
feudal    governments,    and    the    ipirit    of    the 
times.      Even     the    moH:    incredible    lidionjg 
in   thefe    books,  the    forceries    and    enchant- 
ments, had    a    foundation    in    the    eftabhihed 
faith  of  thofe  ages,   and   in   the   many    luper- 
flitions  which   the  Chriftian   religion,  as   well 
•  as  the  Jewifn,  the   Mahometan,   and  the  Pa- 
gaUj  was  then  ever-run    with :  (q   that  •  ^yh.a<t 

iA 
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jin  tbeie  days  appears  to  us  the  delirium  of  a^OOK  ir. 
Iwild  imagination,  v^as  in  thofe  the  univerfal'  "" 
icreed  of  mankind.  The  extraordinary  honours 
i'paid  to  knights,  'v^  caftles,  in  cities,  and  in  the 
jcourts  of  great  princes,  are  likewife  truly  re- 
'prefented  by  the  defcription  given  of  them 
I  in  old  romances :  but  belides  thefe,  which 
(they  enjoyed  in  every  country,  from  the  cour- 
i  tefy  of  the  times,  they  had  in  England  fome 
i  legal  diJiinSiions  and  privlle^^es^  granted  to  the 
whole  order,  and  which  Ihew  the  high  e{i;i« 
mation  of  it  in  the  eye  of  the  law. 

Mr.  Selden  takes  notice  of  it,  as  "  a  fpe-'^i^^^'  ^\, 
*«  cial  honour  to  knighthood,  that  though  it  be  .^^^.^^J''  ^1,* 
'*  regularly  fuppofed  in  law,  that  no  heir  of 
**' a  tenant  by  knight-fervice  is  able  to  do  the 
:*'  fervice  of  himfelf,  until  he  be  of  the  ag-e  of 
*'  one-and-twenty  years  (which  is  the  reafou 
"  and  ground  of  all  our  wardOiips  of  maie- 
"  heirs),_yet  if  any  Inch  be  knighted,  either  in 
"  the  tenant's  life-time,  or  after  his  death,  of 
"  what  age  foever  he  be,  iie  is  adjudged,  for 
*'  that  purpofe  only,  as  of  full  age,  and  the 
"  ward(hip  of  his  body  in  the  one  cafe  is  pre- 
vented by  it,  and  in  the  other  ends  with 
it.  For,  in  regard  that,  by  the  laws  pf 
honour,  he  is  adjudged  to  be  a  knight,  tliiere- 
fore,  by  the  common  law,  he  is  likewiie  ^d- 
'<  judged  fo  able  to  do  the  fervice,  as  that  his 
"  body  needs  no  further  tuition  of  a  guardian 
"  over  ir."  But  the  fame  author  nbl'^rves, 
that,  by  the  grand  charters  both  of  Kini^  joliu 
and  Henry  the  Third,  though  the  waidlhip  of 

'  the 
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BOOK  II.  the  body  be  ended  by  the  tenant's  receiving  the 
order  of  knighthood,  yet  the  land  was  to  con- 
tinue in  the  cuilody  of  the  lord  till  the  heir 
was  of  the  age  of  twenty-one  years.  "  From 
"  this  reafon  (fays  he)  it  was,  that,  under 
''  Henry  the  Second,  fome  are  fined  for  pro- 
"  curing  others  than  the  king  to  knight  any 
«'  of  the  king's  wards;  whereby  he  loft  his 
''  wardfliip  of  the  body."  Other  privileges  of 
knighthood injudicialproceedings  are  mentioned 
by  Mr.  Selden,  as  «'  that  the  grand  aifize  in 
*«  a  writ  of  right  (which  is  as  a  jury,  and  the 
*'  highefl  trial  by  oath  that  is  in  the  law)  is  to 
''  be  chofen  by  knights,  and  out  of  knights, 
"  if  they  can  be  found."  It  appears  by  Glan* 
ville  that  this  was  law  under  Henry  the 
Second.  And  in  the  Pipe-rolls  of  that  reign 
one  is  fined  at  a  hundred  pounds  for  ftriking  a 
knight ;  and  another  at  forty  marks,  becaufe 
he  was  prefent  when  the  knight  was  compelled 
to  (wear  that  he  would  not  complain  of  the 
injury  done  to  him.  Thefe  inftances  fiiew  a 
great  regard  in  the  law  to  the  honour  of  knight- 
hood: for  a  hundred  pounds  was  in  thofe  days 
a  very  high  fine.  I  take  no  notice  here  of  any 
dldindions  given  to  knights  in  later  times^ 
which  1  am  not  fure  were  enjoyed  by  them 
during  thofe  that  I  write  of.  But  it  appears 
by  the  dialogue  de  Scaccarw,  that,  under  King 
Henry  the  Second,  the  horfes  and  arms  of  a 
knight  who  had  a  good  reputation  were  not 
to  be  fold,  even  for  the  payments  of  his  debts  to 
the  king,  under  a  procefs  out  of  the  Exche- 
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quer;  but  were  to  be  privileged,   that,   when-^OOKII. 
lever  there  fhouid  be  occafion,   he  might  be"*       ^ 
called  out,  well  furnifhed  with  thefe  necef- 
faries,  to  ferve  the  king  and  kingdom.    The 
jranfbms  paid  to  knights  for  the  prilbners  they 
took,  and  the  fhare  afllgned  to  them,   by  cuf- 
tom,  of  all  the  booty  and  fpoils  which  were 
gained  from  an  enemy,  furnifhed  them  with 
iample  means. of  advancing  their  fortunes  :  but 
ithey  had  moreover  rich  prefents  made  to  them 
'by  the  princes,  or  nobles,   they  ferved,  upon 
the  performance  of  any  eminent  feats  of  valour, 
iAnd  as  every  knight  was  permitted,"  by  the 
law,  or  ufage  of  the  times,   to  offer  his  (word 
occalionally  to  different  potentates,  when  they 
were  not  in  an  aftual  flare  of  hofliiity  againft 
ieach  other,  it  often  happened  that  the  fame 
perfon  was  enriched  by  the  munificence  of  fe- 
veral  courts.     It  was  indeed  the  iiitereft  of  a 
king,  or  any  great  feudal  lord,  to  let  his  knights 
ifeek  employment  \vherever  reputation  was  to 
ibe  gained,   if  he  himfelf  had  no   immediate 
■  want  of  their  lervice,   in  order  to  keep  up  the 
fame  of  his   chivalry;  and  that  they   might 
I!  return  to  him  more  experienced  and  improved 
;  in   the  art  of  war.  By  this  means  the  militia, 
in  which  the  principal  and  peculiar  ftrength  of 
I  the  feudal  governments  lay,   was  kept  in  eon- 
\  ftant   exercife,    and    frequent    a6lual    fervice ; 
j  without  which  no  militia  can  ever  be  equal  to 
a    veteran    flanding    army.      And    it    is    very 
\  remarkable,  that,    although  the  nobility   and 
I  gentry  of  England  were   bound  to   fight  for 

their 
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BOOK  II. their  king  and  country  by  the  lands  which  they 
'       ''~~~' held,  yet  the  policy  of  our  forefathers  thought 
it  neceHary  to  add'  all  thefe  further  rewards  of 
honorary   diftinftions  and  other  emoluments, 
that  they  might  perform  their  duty  with  more 
alacrity,  and  make  'chemfelves  equal  to  To  high 
and   important  a  trull:  as  the  fafety  and  glory 
of  the  nation*     It  may  be  truly  faid,   that  the 
grants  of  the  military  fiefs  gave  a  body  to  chi- 
•valry  \    and   thefe   inftitutions  a  foul.     Nor  is. 
it  probable  that  without  fome  encouragements 
of  this  nature,  which  raifed  and  kept  up  in  the 
military  tenants   a   ftrong    martial  fpirit   and 
ardour  for  the  fervice,   they  would  ever  have 
been  fuch  good  foldiers  as  we  find  they  were, 
or  would  not,   after  fome  time,   have  degene- 
rated, as  other  militias  have  done,  into  a  force 
merely  nominal,  and  of  no   more  real  ufe  to 
*       the  fecurity  of  the  kingdom,  than  the  rufty 
armour   and    lances   hung  up    in   old  Gothic 
balls,  rather  as  images  of  ancient  prowefs,  than 
indruments  of  prefent  defence.    But,  from  the 
methods   here   defcribed    (wherein  I  think   we 
may    difcover  a   deeper    meaning,  and    better 
fenfe,    than   is  generaily  fuppoied),   the  feudal 
militia  acquired  a  vigour  and  an  energy,  which 
DO  laws  could  give  to   it,   and  which  can  only 
be  furpaffed  by  the   mod;  exact   difcipline    of 
regular    armies,     inured    to    war.       Indeed    it 
never   quite    funk,     till    the  fpirit    of  chivalry 
began  to  grow  out  of  faihion,  and  was  even 
rendered  the  object  of  ridicule  ;   a  misfortune 
into  which  every  fpecies  of  heroifm  is  apt  to  fiiU, 

from 


ir 
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from  the  near  affinity  that  there  is  in  morals,SOOK  11, 
as  well  as  in  writings,  between  the  fiihlime  and*^        v— ' 
the  extravagant ;    and  from   the  pronenefs  of 
human   nature    lo  undervalue   that    which  it 
finds  to  have  been  overvalued. 

When  the  order  of  knighthood  was  account- 
I  ed  the  higheft  honour,  to  be  degraded  from  it 
was  thought  the  mod  ignominious  punifh- 
ment  that  a  gentleman  could  endure.  This 
was  done  by  the  ceremony  of  taking  from  the 
delinquent  the  proper  enfigns  of  knighthood, 
which  had  been  given  to  him  at  his  creation, 
namely,  the  fvvord  and  gilt  Ipur?.  But  I  do 
I  not  find  any  inftance  of  fuch  a  degradation  in 
I  the' times  that  1  write  of,  except,  perhaps,  in 

the  cafe  of  Henry  de  Effex,  who,  it  may  bey.  Dicet. 
I  prefumed,  from  the  words  of  a  contemporary  l'"^g- Hiih 
j  hiftorian,  was  deprived  of  his  knighthood,  with  j^^j^t^"* 
I  the  marks  of  infamy  abovementioned,  before 
!  he  took  the  habit  of  a  monk,  in  confequence 
I  of  his  having  been  vanquilhed  in  the  duel  with 
Robert  de  Montfort. 

It  is  of  the  higheft  benefit  to  fociety,  and 
I  what  a  wife  government  will  endeavour  with 
all  its  ikill  to  procure,  that  men  fhould  not 
hope  to  be  greatly  honoured,  or  refpedied,  from 
the  accidental  advantages  of  birth  or  wealth, 
without  perfonal  merit.  And  this  good  did 
our  anceftors  derive  from  the  inftitutions  of 
which  I  am  treating.  They  were  taught, 
that  not  the  higheft  hereditary  dignities,  nor 
the  largeft  poireffions.  annexed  to  thofe  digni- 
ties, could  entitle  them  to  refpe£l,  without 
Vol.  ill,  ,  N  the 
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BOOK   11. the  order  of  knighthood,   and  the  pradice  of 
thofe    duties   which    the    rules   of   that   order 
exa^Sed   from  its    members ;    duties  quite   in^ 
compatible  with  indolence,   with   effeminacy, 
with     any     thing     fordid    or     puhilsnimous. 
Thefe  initrudions,  when  they  met  with  good 
difpofitions,     would    naturally    produce    great 
effects:  and  whoever  reads  the  ancient  chronicles 
of  England  and  France  will  find,  that  not  only 
a  general   paflion   for   military   glory,    and  a 
mofl:  aftive  courage,  but  fome  as  fair  and  noble 
fruits  of  heroick    virtue  were   raifed,  by  this 
northern  method  of  culture,  as  ever  grew  in 
the  rich  foils  of  ancient  Greece  and  Rome. 
The  Black  Prince,  who  was  entirely   formed 
on  the  leflbns  of  chivalry,  is  alone  a  fufficient 
proof  of  this  affertion.    I  will  add  that  the  two 
laft,  who  appear  to  have  fafhioned  themfelves ;» 
upon  the  fame  model,  and  to  have  poffeiled  in 
perfeSion  all  the  virtues  of  their  order,  were, 
in  France,  the  Chevalier  Bayard,  and,  in  Eng* 
land.    Sir  Philip  Sidney,     Indeed  the   idea  of 
ho72otir,  in  the  fenfe  we  underftand  it,  as  fome- 
thing  diflindl  from  mere  probity,  and  which^i 
fuppofes   in  gentiem.en  a  ftronger  abhorrencdi 
of  perfidy,    ralfehood,    or    cowardice,    and   a 
more  elevated  and  delicate  fenfe  of  the  dignity 
of  virtue,  than   are   ufually   found  in  vulgar 
minds,  feems  to  have  arifen  from  the  notions 
of  chivalry.     But  here  lies  the  great  difference 
between  the  inftitutions  of  the  Greeks  and  the 
Romans,   and  thofe  of  v^hich  I  am  treating, 
in  forming  men  to  the  fervice  of  the  publick ; 

the 
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the  education  given  to  youth  by  the  wifdom^OOK  11, 
'of  thofe  ftates,  the  courfe  of  life  it  brought'       '^    ^ 
them  into,  and  the  feveral  objeds  it  held  out 
to  excite  their  ambition,  tended  no  lefs  to  make 
them  able  ftatefmen,  than  virtuous  citizens  and 
brave  foldiers :  but  the  precepts  of  chivalry, 
and  the  whole  progrefs  of  knightly  accomplifh- 
ments,  had  little  regard  to  the  improvement  of 
the  intelledual  faculties.     Good  learning  and 
the  arts  of  policy  were  fo  far  from  being  ftudied 
with  a  proper  application,  that  they  were  ge- 
nerally left  to  clergymen,  as  derogatory  frqm 
the  noble  profeffiou  of  arms  :  and  even  the  ar-     ^ 
mies  of  thofe  times  had  in  them  much  lefs  of  ^ 
ftri6l  and  regular  difcipline,  than  of  diforderly 

I  valour  and  impatience  for  a6lion,  which,  to- 
gether with   the  diveriity  and  uncertainty  of 

I  the  commands  to  which  they  were  fubjeit  un- 
der different  feudal  lords,  and  the  frequent 
quarrels  of  thofe  lords,  produced  great  confu- 
lion  ;  and  often   occaiioned  their  defeat,    and 

•  the  mifcarriage  of  their  enterprizes.  ■  It  is  alfo 
evident,  that  the  multitude  admitted  to  knight- 
hood diminiihed  its  dignity,  and  made  it  im-? 
poffible  that  the  moral  rules  of  the  order  |houl4 
be  generally  obferved. 

Whether  in  the  times  of  which  I  write  we 
had  any  knights  bannerets  is  not  very  clear. 
The  name  does  not  occur  in  our  hillories  or 

•  records  before  the  reign  of  Edward  the  Firft. 
But  Duchefne  has  publifhed  a  lift  of  French 
bannerets  in  the  time  of  Philip  AugulluSj  where 

,J;hofe  of  Normandy.^    Anjou,    and  the  othfr 
N  Z  ^ominjpn^ 
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BOOK  n. dominions  of  the  houfe  of  Plantagenet,  are  fet 
down.     It  is  more  than  probable  that  they  en- 
joyed the  fame  dignity  in  the  reign  of  King 
Henry  the  Second,  the  latter  part  of  which 
coincides  with  the  firft  years  of  the  monarch 
abovementioned.     In  reality,    this  was   not  a 
new  order  of  knighthood,  but  only  a  higher 
rank,  conferred  by  the  fovereign,  or  by  the 
general  of  a   royal  army,    on   fome  of  that 
order,  who  were  richer  than  others,  and  were 
followed  into  the  field  by  a  greater  number  of 
vaffals.     The  nature  of  it,  and  the  manner  in 
which  it  was  given,  will  beft  appear  by  the 
following  inftances  from  hiftory  and  records. 
When  Sir  John  Chandos  was  in  Spain  with 
the  Black  Prince^  juft  before  the  battle  of  No- 
See  Frolflard  varret,  fought  to   reftore  Don  Pedro  to  the 
Chron. and    throne  of  Caftile,  became  to  the  prince,  and.l 
of  Honor  ^ '  <3elivered  into  his  hands  his  own  banner  foldedl 
par.  ii.  c.  5.  up,  with  thefe  words :    "  My  Lord,   here  is^ 
Sea  39.       it  my  banner,  which  I  prefent  to  you  thus; 
*'  that  it  may  pleafe  you  to  unfold  it,    andj 
"  give  me  leave  to  fet  it  up  in  the  battle  to-day  ;'i 
y-  "  For  (God  be  thanked)  /  have  very  fuffident) 

*'  means  in  land  and  inheritance  to  fupport  thei 
"  Jlate  and  expence  it  requires.^''  The  princei 
and  the  king  of  Caftile,  who  flood  by  himr 
in  the  field,  unfolded  the  banner  and  returnedc 
it  open  to  Chandos,  faying  to  him  thefe  words: 
*'  Sir  John^  here  is  your  banner!  May  God< 
*'  affift  you  to  gain  honour  with  it  by  youril 
*<  valiant  aftions."  He  then  went  back  witM 
great    joy  to  his  people,    and  faid  to   thena,i 

"  M/j 
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**  My  fellow-foldiers,    behold!    here   is    my^OOK  II. 
<«  banner,    and  yours,   if  you    will   guard  it  ' 

"  as  you  ought."    They  received  it  very  glad* 
ly,  faying,  that,  by  the  help  of  God  and   St. 
George,  they  would  guard  it  bravely,  and  do 
\  their  duty.     After  which  it  was  left  in   the 
hands  of  William  Alery,  an  Englifti  efquire, 
who  bore  it  in  the  fight  with  great  valour.     I  . 
I  cannot   conclude   this  fubjedt  without   taking 
'  notice  of  a  (Irange  inconfiftency,  that,  in  an 
age  which  hallowed  and  confecrated  knight- 
j  hood,   a  iynod  afiembled  in  England,  under 
j  William  the  Conqueror,  fhould  injoin  every 
I  knight,  or  military  tenant,  who  had  been  with 
I  that  monarch  at  the  battle  of  Haftings,  to  do 
I  penance  during  one  year,  for  every  man  whom 
I  he  knew  he  had  (lain  there,  and  during  forty 
i  days,  for  every  man  whom  he  knew  he  had 
I  ftruck,  and,  if  he  was  ignorant  of  the  number 
I  whom  he  had  flain  or  ftruck,  to  do  penance, 
j  at  the  difcretion  of  the  bifhop  of  the  diocefe, 
I  one  day  in  every  week  as  long  as  he  lived ;  or 
(if  he  were  able)  redeem  it  with  perpetual  alms^ 
hy  building  or  endowing   a  Church.     This   al- 
ternative  was,    I    prefume,   the    real    motive, 
that  induced  them  to  be  guilty  of  fuch  a  glar- 
ing abfurdity,  as  to  infli6l  thefe  penances  upon 
foldiers,  for  killing  or  ftriking  their  enemies, 
in  the  profecution  of  a  war,  which  they  them- 
felves  admitted  to   be  ^lawful ;   w^ithout  even 
excepting  thofe,  who^  they  lay  in  the  pream- 
ble to  thefe  very  canons,  did  of  right  owe  mili^ 
t^^y  fi^vice   to   William    Duke   of  Normandy, 
N3  But 
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Book  ir. gut  there  is  one  of  thefe  canons,  which,  fof 
See  Spelman's  the  benefit  of  naankind,  I  wifh  was  received- ' 
Councils,  vol.  by  all  nations.     It  is  the  fixth;  which  faysj 
3.  p.  12.        tj  j^^^  ^^^  ^^^  fought  only  for  hopes  of  a  re- 

ward  (that  is,  without  being  authorifed  by 
their  duty  to  their  fovereign  or  their  country, 
and  having  no  regard  to  the  caufe  they  fought 
for)  knowi,  that  they  ought  to  do  penance  as  for 
murder  y 

Sonae  mention  has  before  been  incidentally 
made  of  tenures  in  frank  ahno'ign^  and  of  tenures 
in  foccage  j  which  it  will  be  neceffary  to  ex- 
plain more  particularly  here.    Lord  Coke  fays, 
*'  no  lay 'p  erf  on   can  hold  in  fra?ik  almoign:'*^ 
and  according  to  Lyttelton,  upon  whom   he 
See  Coke's  ^    Comments,    "  a   tenant    in  frank   almoign   is 
'^c^6\a\'^'  *«  where  an  abbot,  or  prior,  or  other  man  of 
fea.  133,134.*'  religion,  or  of  holy  church,  holdeth  of  his 
*'  lord  in  free   alms.''''     With    regard   to   the 
fervice  required  by  this  fpecies  of  tenure  the 
fame  author  tells  us,  *'  that  they  which  hold 
'*  in  frank  almoign  are  bound  before  God  to 
«'  make  orifons,    prayers,    raailes,  and   other 
"  divine  fervices,  for  the  fouls  of  their  granter 
."  or  feofFer,  and  for  tiie  fouls  of  their  heirs 
"  which  are  dead,   and  for  the  profperity,  and 
•"  good  life,    and  good  health,  of  their  heirs 
"  which  are  alive.     And  therefore  they  (hall 
"  do  no  fealty  to  their  lord,   becaufe  that  this 
'*  divine  fervice  is  better  for  them  before  God 
"  than  any  doing  of  fealty  ;  and  alfo  becaufe 
<*  the  words  frank  almoign  exclude  an  earthly 
*«  or  temporal  fervice."     This  paffage  itfelf  is 

a  proof, 
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a  proof,  how  neceffary  it  was  to  reftrain  the^OOK  II. 
zeal  of  our  anceftors  trom  too  many  grants  of  '""""^  ' 
this  nature,  by  the  ftatute  o'i  mortmain. 

Under  the  o-overnment  of  the  Saxons  all 
the  biihops  of  England,  and  fuch  abbots  and 
priors  as  held  their  hinds  of  the  crown,  held  by 
this  tenure  ;  and  in  the  fir/l:  part  of  this  work 
it  has  been  obferved,  that  the  changing  thofe 
eftates  into  baronies  fubjeft  to  homage  and 
fealty,  and  held  of  the  king  by  knight-fervice, 
was  an  important  alteration  made  by  William 
the  Firft  and  his  parliament,  in  the  Englifli 
conftitution.  But  it  has  likewife  been  re- 
marked, that  it  was  not  underftood  in  the  fenfe 
of  the  law,  that  thefe  fpiritual  barons,  becaufe 
their  lands  were  thus  charged  with  a  military 
fervice^  were  bound  to  perform  that  fervice 
perfonally,  like  the  temporal  barons.  They 
were  either  to  find  other  men  to  do  the  duty 
for  them,  or  to  pay  fines  to  the  king  ;  as  ap- 
pears by  this  record,  which  is  cited  by  Madox, 
n  his  hiftory  of  the  Exchequer:  "  Kiiig  Ed- 
'  ward  the  Second  had  fummoned  his  army 
'  to  march  againft  Scotland,  and  had  ordered 
'  proclamation  to  be  made,  that  ail  perfons, 
of  whatever  ftate  or  condition,  who  owed 
him  fervice  in  the  army,  fhouid  be  ready  to 
attend  hira  in  perfon.  Neverthelefs  by  his  writ 
he  commanded  the  treafurer  and  barons  of  the 
Exchequer  to  accept  o^  fines  at  the  rate  of 
forty  pounds  for  a  knight's-fee,  to  be  paid 
to  the  king's  ufe,  by  archbiftjops,  bifioops, 
religious  perfons  (id  eii.,  abbots  cmd  priors)^ 
widows,  and  other  women  who  owed  fer- 
N  4  ".  vice  • 
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BOOK  II."  vice  in  that  army,  and  were  delirous  to  pay 
^  ' "  fines  inftead  of  performing  it,  or  fending  others 
"  to  do  it  for  them.''''  Sir  Thomas  Lyttclton 
alfo  fays,  in  iiis  book  upon  Tenures,  often  i 
quoted  before,  that  an  abbot ^  or  any  other  man  ,' 
of  religion^  or  a  woman  fole^  that  holdeth  by  fuch 
fervicesj  ought  not  to  go  in  proper  ferfon.  It 
would  certainly  have  been  indecent  for  any 
eccleiiaftics  to  be  obliged  to  bear  arms ;  and 
the  putting  them,  in  that  refped,  upon  the 
iame  footing  as  women  polfeiied  of  knights- 
fees,  was  agreeable  to  the  wifdom  and  decorum 
of  the  law  :  but  there  was  no  hxipropriety  in 
their  being  required  to  find  the  king,  of  whom 
they  held  their  baronies,  either  foidiers  or 
money  in  lieu  of  their  perfonal  fervice;  nor 
in  their  vafTals  being  bound  to  ferve  him.  in 
perfon.  Yet  they  perpetually  endeavoured  to 
confound  this  diftinc3:ion  ;  as  if  the  functions 
of  ail  who  belonged  to  them  had  been  as  ia- 
cred  as  theirs  j  and  as  if  their  very  lands  had 
partaken  of  the  hoiinefs  of.  their  fpiritiial 
character.  On  the  other  hand,  they  fometimes 
dixdi perfonal fervice^  notwithfranding  thex:anons 
which  the  church  had  made  againft  ir,  and 
though  they  might  have  acquitted  themfelves 
of  their  duty  to  the  ftat©  by  the  means  above- 
mentioned.  As  feveral  biihops  were  younger 
brothers  of  the  moti  noble  families,  the  mar- 
tial fire  in  their  blood,  the  example  of  their 
relations,  and  the  fpirit  of  the  times,  prevailed 
over  the  decencies  ot  their  profeffion,  and  the 
bifliop  was  loft  in  the  baron. 

With 
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I    With  refped   to  tenure  in   foccage,  Sir  T.^BOOKII. 
jLyttelton  fays,   "  that  every  tenure,   which  is  Sgg  Coke's 
'"  not  tenure  in  chivalry,  is  a  tenure  in  foccage."  imik.  vol.  i. 
But  he  gives  this  definition,  becaufe  he  reckons °^^°^^^^^^*g^ 
grand  ferjeanty  a   tenure  in  chivalry,   which  lib.  ii.  p.  86. 
(as  hath  been  before  obferved)   muii:  be  under-^"'^^^.'^'"- 
ftood  with  fonie  reftridions.    The  fame  author 
Jikewife  tells  us,    "  that  tenure  in  loccage  is 

'  where  the    tenant  holdeth  of  his  lord   the 
tenancy  by  certain  fervice,  for  all  manner  of 

'  fervices,""  excluding  only  knight-fervice. 
(Which  defcription  is  too  extenfive  for  the  deri- 
ivation  he  afterwards  gives  of  the  word  foccage, 
from  focay  a  plough,  though  that  is  founded 
upon  an  authority  as  old  as  the  reign  of  Henry 
the  Third.  Sir  H.  Spelman  obferves,  from 
!the  ancient  book  of  St.  Alban's,  that  focmen^-^^^^^'Jy 
j(or  tenants  in  foccage)  {ioniB.td  freemen  in  the 
igenuine  ienie  of  the  word.  All  the  king's 
tenants  in  ancient  demefne  held  of  him  by  foc- 
jcage  tenure:  but  that  all  theie  did  not  hold  by 
the  fervice  of  the  plough^  the  unqueftionable 
Evidence  of  Domefday-Book  vv^ill  evince.  In 
iGianville's  treatife  frequent  mention  is  made 
^ifree  focmen  j  and,  from  what  that  author  fays 
ireiating  to  them  (of  which  I  have  given  fome 
iaccount),  it  is  plain  that  their  property  and 
irights  of  inheritance  were  taken  no  lefs  care  of 
|by  the  law  in  his  times,  than  thofe  of  tenants 
|by  knight-fervice ;   though   the   latter  was  the 

higher  and  more  honourable  fervice.  Nay,  in 
ifome  points  it  appears  that  they  had  more  liberty 
^thaii  the  military  tenants,   that  is,  the  feudal 

bounds 
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BOOK  II.  bonds   were  lefs  iknCi  upon  them   and  then' 
families.     Yet    in    Domefday-book    they   are 
diftinguiflied  from  ether  free  tenants,    called 
there  lihri  homines,   by  not  having  the  power, 
which  thefe  enjoyed,  of  giving  aivay,  or  fell- 
ing,   their     eftates,    without   leave    of   their 
lords.     It  feems  that  thefe  iii?eri  homines  were 
a  remainder  of  the  alodial  tenants  of  the  Saxon 
folkland,    that  is,   land  of  the  vulgar,  oppofed 
to  hocland  or   thaneland,     A    certain    number 
of  them  was  neceffary  to  conftitute  a  manor  ; 
and  therefore,  when  that  number  was  incom- 
pleat,    fome  who  held  in  villeinage  were  en- 
franchifed  to   make   it  up ;  as  appears  by  the 
teftimony  of  the  record  abovementioned.     We 
alfo  find  there,  that  fome  who  were  in  poifef- 
lion  of  this  alodial  freedom  thought  it  more 
eligible  to  feek  a  defence  and  protection,  by 
recommending   themfelves  to  the  patronage  of 
fome  feudal  lord,  or  even  of  two  lords,  if  the 
fituation  of  their  lands  made  it  neceffary  for  them 
to  have  two  protediors.    It  is  probable  that  this 
SeeDomef-    practice,  becoming  more  general,  in  procefs  of 
■^^"  °°  '      time  put  an  end  to  this  fpecies  of  tenure.     The 
fervices  which  were  performed  by  them  to  the 
lord  oi  the  manor,  in  their  alodial  ftate,  were 
predial  and  ruftick.     A  certain  number  oi  free 
focnien  (as  well  as  of  thefe)  appears  to  have  been 
neceilary  to  every  lord  of  a  manor,  for  hold* 
SeeSpdman'sjj-,g  ^]^q  pjeas  of  the  manor  court,  which  the 
Ficta"iib!'i.   Saxons  called  foke  or  foc^  a  word  fignifying  a 
C.47.  franchife,    or  jurifdi6lion  "to  which  a  franchife 

was  annexed.     And  it  is  from  this  that  fome 

derive 
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■derive   the    terms    focmen   and  foccage    with  BOOK  II. 

:great  appearance  of  truth.     Some  of  the  lands  Somner  on 

Iheld  in  foccage  were  held  by  hafeferv'ices,  and  Gavelkind, 

\at  the  will  of  the  lord:  but  the  definition  given  ^"^^If^j^g^g 

jof  it  by  Lyttelton,  and  by  others  of  the  greateft  inftit.  vol.  I. 

'authority,  excludes  from  it  all  tenures,  where  c-s- lib.  2. 

the  fervice  was  uncertain,     Amon^  the  le^atine 

jcanons    made  at    London,    by   the   bifhop   of 

jWinchefter,    in   the  reign  of  King  Stephen,  Spelman's 

!l    find     one    which    fays,    nat     the    plough  Counc 

\and  hiijb andman  in    the  fields  Jldould  enjoy   the 

\fame  peace  as  if  they  were  in  the  church -yard, 

JThis  fanduary  given  to  the  tillers   of  land  in 

[their  own  grounds  would  have  been  of  great 

•benefit  to  the  publick,  if  duly  regarded.     But 

I  the  civil  war  paid  little  refpeft  either  to  fpiritual 

i  or  temporary  laws.     According  to  Lyttelton,  Lib.  ii.  c.  10. 

vburg-aQ-e  tenure  was  one  kind  of  foccage,  but  with  ^^fl*  ^5'°^^-^' 
!       ^.  "^        ^  .  p  '        ^,       166,167,168, 

\.yarious  cujtoms,  which  it  will  not  oe  necellary  169. 

to  enlarge  upon  here,   nor  to  explain  the  /c?c<^/ ^^^  aifo 
\cufloms   attending  the    KentiOi   Gavelkind^    ox  Y't\yM. 
any  other  peculiarities  which  did  not  affed:  the  p.  191. 
general  policy  of  the  kingdom.     I  ftiall  con- 
clude this  account  of  the  two  great  divifions  of 
property,  during  the  times  that  I  write  of,  in- 
to knights-fees  and  foccage  tehures,  with   re- 
marking how  materiailj  our  conilitution  was 
changed  by  the  (fatute  of  the  12th  of  Charles 
the  Second,  which  dechired  that  all  tenures  by 
knight -fervice  of  the   Icirg^  or  of  any  other  per- 
fon,    and   by  knlghtfcrvicc    in    capite^     and  by 
foccage  tn  capite  of  the  king,  and  the  fruits  and    ' 
■:  cmjeqUences  thereof  fall  he  t  alien  away  or  dif 

charged ; 
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pOOK  11.  charged',  and  that  all  tenures  of  any  honor s^ 
manors^  lands,  tenements,  hereditaments^  &c. 
are  turned  into  free  and  common  foccage  :  thuS' 
extending  that  tenure,  which,  for  feveral  ages, 
was  reckoned  comparatively  mean  and  ignoble, 
to  all  the  eftates  of  our  nobility  and  gentry, 
who  would  have  antiently  thought  it  the* 
greatefl  injury  and  dilhonour  to  have  had 
their  poileiTions  fo  leveled  with  thofe  of  the 
vulgar.  Yet  to  this  change,  which  a  gradual 
alteration  of  manners  and  jufter  notions  of 
government  had  prepared  us  to  receive,  is 
owing  much  of  the  happinefs  of  our  prefent 
condition.  But  at  the  fame  time  it  has  obliged 
us  to  feek  for  other  methods  of  giving  a  mili- 
tary ftrength  to  the  kingdom,  confident  with 
our  monarchy,  and  not  dangerous  to  our  free- 
dom :  a  matter  of  no  little  difficulty  ;  but 
which,  if  brought  to  perfe6tion,  would  fecure 
and  perpetuate  the  advantages,  which  we  have 
over  our  anceflors,  in  the  civil  policy  of  the 
kingdom. 

After  this  general  view  of  the  flate  of  the 
nobility,  gentry,  and  freeholders,  under  the 
kings  of  whofe  government  this  hlftory  treats, 
it  will  be  proper  to  give  likewife  fome  account 
of  thofe  perfons  to  whom  the  national  liberty 
did  not  extend,  though  in  refpecSt  to  their  num- 
bers they  were  no  inconfiderable  part  of  the 
people. 

In  Domefday-book,  that  great  record  of  the 
antient  Hate  of  this  kingdom,  a  diftindion  is 
made  between  villeins  v/ho  were  affixed  to  a 


manor, 


.  enures. 
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Imanor,  and  others  of  ftill  a  lower  and  more  1^0 OK  II. 
fervile   condition,  dlftinguilhed  by  the  names  ^       *• 
!of  bordariiy  cotarli,    and  fervi,    the   two    firft 
of  which  feem  to  have  rented  fmall  portions  of  ^- ^P^^^^^'s 
land,  and  the  lad  to  have  been  hinds,  or  menial  ^^Vii  Co- 
fervants,  abiding  in  the  families  of  their  lords,  tarius, 
j  According  to  Spelman,  thefe  were  again  fubdi-  ^^^^'"  ^s 
'vided  into  nativi  (ilaves  by  birth),  and  bo?tdi 
I  (freemen   who   had   voluntarily  and   by   bonds 
I  which  they  had  given,  put  themfelvesintofer- 
ivitude,  for  the  fake  of  a  maintenance).     Yet  ^.^^  hJs  trea- 
i  in  other  places  he  gives  the  appellation  of  bond-  ^ind^Te 
men  to  all  below  the  degree  of  ceorh  or  free  c  5. 7. 
focmen.     And    it   mull:  be  obferved,   that,    in 
Glanville,   the  nativi  are  comprehended  under 
the  term  viilenagium,  which  is  ufed  by  that 
author   fynonymoufly   with  JerviUide,  and  ill 
oppofition  to  freedom,    as  a  fiate,  not  a  tenure. 
His  whole  fifth  book  relates  to  this  fubjed,  and 
contains  the  methods  and  forms  of  law  which 
then   were    in    practice,    for   the  decifion    of 
difputes    between  different    lords    concerning 
their   rights  to  a  villein,  or  where   a  perfou 
who  was  in  a  villeinage  (in  viUenagio  poftusj^ 
or  was  claimed  as  a  villein,  afferted  himfelf  to 
be  free.     The  trial  was  required  to  be  in  the 
king's  court ;   and    the    proof,  by   producing 
in  court  the  nearefl  relations  to  the  perfon  fo 
claimed,  or  fo  demanding    his  freedom,  and 
proving  their  condition.     If  it  appeared  that 
they  were  free,  he  was  freed  ;  but,  if  a  difpute 
or  doubt  arpfe  concermng  their  liberty,  or  whe- 
ther 
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BOOK  II.  ther   thofe   produced    on    either   fide,   as  the 
nearefi:  relations,  were  in   fa 61   fo  or  nor,  re- 
courfe  was  had  to  a  jury  of  the  neighbourhood, 
to  try  the  fad:,  that  it  might  be  determined  by 
their  verdid:,  according   to  which  the  judge- 
ment was  to  be  given.     If  a  free  woman  was 
v.GIanvliie,  married  to  a  villein  by  birth,  fhe  lofl  her  free- 
lib.  v.  c.  6.    (JQj-^  during  the  hfe  of  her  hufband,  and  their 
children  were  born  to  the  fame  ftate  of  fervi- 
tude,  which  was  continued  to  all  the  fucceed- 
ing  generations,  unlefs  their  lord  enfranchifed 
Ibidem,         them  by   his   own  acl.      Nay,    we    are    told 
by  Glanvllie,  that,  in  his  time,  if  a  freeman 
married  a  woman  born  in  villeinage,  and  who 
adually  lived  in  that  ftate,  he  loft  thereby  the 
benefit  of  the  law  (that  is,  all  the  legal  rights 
of  a  freeman),  and  was  confidered  as  a  villein  by 
birth,   during  the  life-time  of  his  wife,  on  ac- 
count of  her  villeinage.     He  fays  alfo,  that  if 
a  man  born  in  villeinage  had  children  by  a  wo- 
man born   in  the  fame  ftate,  under  a  diff^erent 
lord,  the  children  ought  to  be  equally  divided 
between  the  two  lords.     This  w^as  abfolutely 
putting  children  upon  the  fame  foot  as  cattle, 
or  other  flock  on  a  farm,  without  the  regard 
that  is  due  to  the  inherent  freedom  and  dignity 
of  human  nature. 
ivib.  V.  c-s-        According  to   Glanville,  a  villein  might  be 
enfranchifed  feveral  ways.     As,  for  inflance, 
if  his  lord,  being  willing  to  give  him  his  liberty, 
had  proclaimed  him  free  from  all  right  that  he 
pr  his  heirs  might  have  to  him,  or  had  given 

or 
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or  fold   him   to   another,  in  order  to  his  heing^^^^  II» 
mfranchifed.     But    he    fays,     that   no    villein ^'"""'"^^^"~' 
jcould  acquire  his  freedom  with  his  own  money : 
Ifor,  notwithftanding  his   purchafe,  he  might, 
'according  to  the  law  and  cuftoms  of  the  king- 
jdom,    be   brouo-ht   back    into  viUeinasfe:    be- 
caufe  all  the  goods  of  a  villein  born  belonged 
to  his  lord,  and  therefore  from  him  he  could 
ji^t  redeem  himfelf  with  his  own  m.onev ;  but 
.ch  that  of  another  man  he  might  be  redeemed, 
and  maintain  his  freedom  for  ever  againil"  his 
lord.     The  fame   author  fays,   "  if  a  villein  lhi<^em. 
"  born    had    remained    quietly  (that   is,  ^^n-Q^^f  (^onqt^^ 
*'  claimed  by  his   lord)  a  year  and  a  day,  in  66.  wiikms, 
"  any  privileged  town-^  fo  that  he  had  been  P*  ^-9- 
•5'  received  into  their  community  or  ^yld  as  a 
.'^'  citizen,  he  was  thereby  freed  from  his  vil- 
"  leinage,"     Bv  privileged  town   is   meant   a 
:  town    that    had   franchiies   by   prefcription  or 
j  charter;    and   this   communication   of  liberty 
from  thence  to  a  villein,   reiiding  among  them 
fo  fiiort  a  time,  lliews  a  high  regard  in  the  law 
to  fuch  corporations,  and  likewife  a  clefire  to 
favour  infranchifements  as  much  as  the  fettled 
rules  of  property  would  admit.     According  to 
Bracton,   a   quiet   refidence,    of  a  year  and    a 
day,  upon  the    king's   demefne  lands,  would 
alfo  enfrancbife  a  viliein  who  had  fled  from  his 
lord.     In  one  of  the  laws  of  William  the  Con-^See  IViikins 
queror,  it   is   faid,  ''  If  anv  one  is  willing  to  t'S^GaU 
^'  iree  his  Have,  Jet  him   deliver  him  by  hiSp.  2-3,  & 
"  right  hand  to  the  (heriff  in.  the  full  county  229. 
:or:rt,    ^nd    proclaim    him    difcharged    by 

^*  man^imi/fiioiis 
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BOOK  II.  u  manumiffion,  from  the  yoke  of  his  fervi- 
«r— «»'  it  j-y^g  .  ^^^^  igj.  |-jjj_^  (hew  him  the  doors  open 

"  and  his  way  free,  and  put  into  his  hands 
<'  t/je  arms  of  a  freeman,  namely,  a  lance  and 
"^  fword  :  which  being  done,  he  is  made  "a 
*'  freeman." 

This  ceremony  is  remarkable  ;  as  it  fhews 
that,  in  England,  during  the  times  I  write 
of,  the  bearing  of  fuch  arms  was  -a  privilege 
io  confined  to  freemen,  that  the  imparting  it 
to  a  flave  was  a  mark  of  infranchifement.  It 
Lib.  V.  c.  5.  is  obferved  by  Glanville,  "that,  although  any 
perfon  might  make  his  flave  (or  villein  born)  a 
freeman  with  refpeSi  to  himfef  and  his  heirs, 
with  refpedi  to  others  he  could  not.  For,  if 
any  fuch  villein,  fo  freed,  was  brought  into 
court,  to  hold  any  plea  againft  a  ftranger,  or 
to  wage  law  (that  is,  to  purge  himlelf  or 
others  by  oath),  he  might  be  juftly  rem.oved 
from  thence,  if  his  birth  and  villeinage  were 
objecled  to  him,  and  proved  in  court,  even 
though  he  had  been  made  a  knight  after  hav- 
ing been  fo  infranchifed."  One  may  learn,  from 
this  paflagCj  how  great  a  jealoufy  there  was 
in  the  law  of  thofe  times  vvith  regard  to  judi- 
cial proceedings,  when  it  went  fo  far,  as  to  ex- 
clude from  them  any  man  born  in  fervitude, 
though  he  had  not  onl)^  obtained  his  freedom, 
but  even  the  high  dignity  and  honor  of  knight- 
Lib.  i.e.  6.  hood.  According  to  Bra(flon,  a  flave  in- 
P*  5*  frnnchifed  might  be  deprived  of  his  liberty,  and 

broupHt  back  to  his  former  fervitude,  for  in- 
gratitude  to   his  mafter.     But,  from  the  i.ime 

author 
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author  we  learn,   that  the  lives  and  limbs  of^OOKlI. 
(laves  were  under  the  protection  of  the  kiiig;^        "^^ 
fo  that,  if  a  lord  killed  his  (lave,  he  v^ould  not^^-  i-  c.  9* 
be   lefs  punifhed,   than  if  he  killed  any  other 
perfon.     The  chaftity   of  female   (laves   was 
likewife   prote6ted   from  all    violence   bj  the 
I  law  of  thofe  times ;    and  tlie  goods  o*f  perfons 
\  in   villeinage    were    fecured  againft  all  others 
j  except   their    lords.     Thefe   were    fome  miti- 
!  orations  of  a  flate  that  otherwife  would  have 
been  infiipportablej   but,  upon  the  whole,  the 
condition  of  the  villeins   in  this  kingdom  was 
jworfe  than  that  of  the  flaves  among  the  an- 
cient Germans:    for  thofe  (as  Tacitus  tells  us) 
had   houfes  of  their  own,  given  to  them  by  V,  Taciturn 
I  their   mafter,   which   they  governed   at   their  ^^ '^^"''^"^ 

1      r  1  .  -^     o        ,     .  „  German o- 

own  plealare,   only  paying  to  then"  maiters  arum. 
rent  of  corn,    or  cattle,  or  cloaths,   without 
lyielding  to  them  anj^  further  obedience  or  fer- 
Ivice.     Nor,  in  Germany,   was  the  domeflick 
or    m.enial  fervice  in    families    performed   by 
(laves  (as  among  the  Romans),  but  by  the  wives 
and   children.     Indeed    the  German   and  Go- 
thick     nations,     in    this     and     many    other  Tacitus,  uf 
inftances,   (hewed  more  hmnanitv  and  regard  '"'^''^* 
to  natural  juftice,    than   the  Romans,     who 
called   them^   Barbarians,      But   liow    it   hap- 
pened that  in  England  the  Saxons  departed  fj 
jmuch  from  the  ancient  lenity  of  their  country, 
in  the  treatment  of  their  flaves,   T  cannot  tell. 
Certain  it  is,   that  the  Normans  did  not  intro-V.  Leges  .eu 
duce   this    kind    of   fervitude    into    England.  ;;;.'Ji'.  ■'P-''^ 
1  here  is  a  remarkable  law  or  Alfred  the  Great, Lg„_  n. 
Vol.  III.  O  which 
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BOOK  II. which  ena'fled,  "  That  whoever  bought  ■  ^ 
"  Clinftian  flave  lliould  give  him  his  freedom 
"  gratis,  at  the  end  of  fix  years.  And  he 
"  was  to  depart  with  the  cloaths  he  had 
**  brought  with  him,  and  with  his  wife,  if 
*'  he  was  married  when  he  carrie  to  his  lord, 
*'  But,  if  his  lord  had  given  him  a  wife,  (he 
**=  and  the  children  he  had  by  her  are  declared 
"  to  belong  to  his  lord.  If  he  refufed  to  go 
'*  away,  becaufe  he  was  unwilling  to  part 
"  with  them,  or  his  heritage  under  his  lord, 
"  then  his  lord  was  to  lead  him  to  the  door  of 
**  the  church,  and  bore  his  ears,  as  a  mark 
*'  that  from  hence-forward  he  fhonld  always 

V-o  Leg.  12.  et  remain  his  flave."  It  alfo  appears,  by  another 
ftarute  of  the   fame  king,    "  that  a  freeman 
might  fell  his  daughter  to  another,    as  a  flave ; 
but  Ihe  was  not  to  be  in  all  refpeds  upon  the 
foot  of  other  flaves ;  nor  could  her  father  fell 
her  to  any  body  out  of  the  kingdom.     If  her 
inafler  was  not  pleafed  with  her  after  he  had 
bought  her,  he  was  to  infranchife  her,  and  let 
her  go   to   fome  foreign  country.     But,  if  he 
permitted  his  (on  to  have  her  for  a  concubii^e, 
he  was  to  make  her  a  prefent,  and  fee  that  flie 
Was  well  cioathed,  and,  as  a  compenfation  for 
the  lofs  of  her  chaftity,  pay  her  a  marriage  por- 
tion ;   which   if  he  did  not  perform,  Ihe    was 
made  free."     J  heed  not  obferve  that  the  fuf- 
fering  a  parent  to  Jell  his  daughter  into  Jlavery,  , 
under   any   regulation,   was  a   bad  and  barba- .j 
rous  cuftom.    It  was  probably  allowed  for  the  <\ 
fake  of  eafuig  poor  families  of  too  great  a  bur- 
then 
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tjben  of  children,  which  in  many  countries  has^^^K:  ir. 
occalioned  much  cruelty  and  injuftice.     What        ^ 
in  thefe  ftatutes  vvas  prohibitory,   and  favour- 
able to   (laves,   did   not  extend  to  reftrain  or 
lighten  the  fervitude  of  captives  taken  in  war, 
of  whom,  and  of  whofe  pofierity,  the  greater 
part    of  the   domefiick    or   predial    Tervants, 
among  the   Saxons,     undoubtedly    was,  com- 
pofed.     In  the  colledion  of  laws  ena(Sted  by^-LegiCa<» 
j  King  Canute,  there  is  one  which  frees  a  fl'^ve,'Jy-Jj^.^- 
i  whofe  mafter  had  obliged  him  to  work  on  a  ho^ 
\  Uday,  belldes.punifhing  the  offence   by  a  fine 
;  or  mul6l  to  the  king.  But  it  may  be  queftioned 
i  whether  this   was  the  effe<^  of  humanity,  or 
I  merely  of  fuperfiition.     The  laws  and  pohcy 
;  of  the  Normans  were  favourable  to  infranchife- 
;  inents  j    fb   that,   in    and    after  the  times  of 
]  which  I  write,  the  number  of  flaves  muft  have 
\  continually  decreafed  in  England  ;,  but  yet,  as 
i;  in  JLyttelton's  Tenures,   which   were  written 
i  during  the  reign  of  King  Edward  the  Fourth, 
I  there  is  a  whole  chapter  concerning  the  ftate 
jofperfons  in  fervitude,  it  is  evident  that  many 
.  fuch  were  ftill  remaining  in  thofe  days.     The 
'  practice    of  infranchilements    growing    after- 
I  wards  more  and  more  frequent,  thofe  who  be- 
;  fore  had  held  in  villeinage  became  copyholders, 
!  and  the  domeftick  or  predial  (laves  were  made 
ffree  fervants   and  labourers  j   fome   even  ob- 
jtained  freeholds;  and  at  length  all  remains  of 
jthe  ancient  fervitude  were  abolifhed.     Nor  is  -^ 

jthis  a  light  difference  in  the  comparative  ex- 
cellence of  our  preient  conflitution  above  our 
O  %  ancientj, 
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BOOK  II. ancient,  and  even  above  the  admired  govern- 
ments of  Greece  and  Rome.  For,  furely, 
vvhatfoever  diflionours  human  nature,  dilho- 
riours  the  policy  of  a  government  which  per- 
mits it;  and  a  free  ftate,  which  does  not  com- 
municate the  natural  right  of  liberty  to  all  its, 
fubjeds  who  have  not  deferved  by  their  crimes 
to  lofe  it,  hardly  feems  to  be  worthy  of  that 
honourable  name. 

In  the  time  of  which  I  write,  every  county 
was  divided  into  hundreds  and  tythings, 
which  lafl;  was  compofed  of  ten  freeholders 
with  their  families,  who  were  all  pledges  to 
the  king  for  the  good  behaviour  of  each  of 
them,  and  obliged,  if  any  perfon  compre- 
hended in  the  tjthing  had  committed  a  crime, 
to  bring  him  to  juilice,  or  purge  themfelves, 
by  the  oath  of  the  chief  man  of  the  tything, 
both  of  the  guilt  of  the  fad,  and  of  being  par- 
ties to  the  delinquent's  efcape.  Every  mafler 
of  a  fam.ily  was  alfo  made  a  pledge  for  the  good 
behaviour  of  his  houfliold,  in  which  defcrip- 
tioQ  it  appears  that  all  his  viileins  were  con- 
tained. The  firft  author  of  this  remarkable 
plan  oi  police  J  which  has  been  mentioned  with 
lavhh  praife  by  fome  hi  dorian  s  and  lawyers, 
was  King  Alfred  the  Great.  Notice  is  taken 
of  it  in  the  laws  of  other  Saxon  kings,  particu- 
larly in  fome  alcribed  to  Edward  the  Confef- 
for,  which  are  quoted  by  Bradon,  1.  iii.  c.  io. 
and  upon  his  authority  1  incline  to  think,  that 
fo  much  of  that  compilation,  as  concerns  this 
matter,  is  genuine ;  chough  other  parts  of  it 

are 
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are  not.     The  law  o?  frank  pledge  was  con- BOOK    II. 
firmed   by  particular  ftatutes  of  William   the^       '    ~^ 
Conqueror;    and  we  have  one  of  Henry  the  v.  Leg.  Gul. 
Second,,  which  %s,  ^'  That   it  fliall  not  bej'j^lf'^^' 
lawful  for  any  perion  in  a  borough  or  town  to  ibidem, 
lodge    in    his    houfe  any  flranger,    whom  heP-^'^j, 
would  not  put  under  pledge,   above  one  night,  f^a,^  ap^d 
unlefs  fuch   ftranger  had  a  rcafonable  caule  toClarend.  Sc 
alledge   for  his  fl:ay,  which  his  hod  was  ^e-a^TdNor- 
quired  to  declare  to  his  neighbours  ;    and  thethantune, 
gueft,  when  he  departed,  was  not  to  go  oif5^^S-4» 
but  in  their  prefence,  and  by  day."    This  ex- 
ceeded the   rigour  of  the  ancient  Saxon  laws, 
which  allowed  two  nights  to  a  guefl,  without 
I  being  put  under  pledge.     I  will  fay  no  more 
'  on  this  fubje6f,  but  that  tliefe  and  other  regu- 
:  lations  relative  to  it,  which  need  not  be  men- 
.  tioned  here,  vv^ere  much  too  iiridl  a  reftraint  on 
\  the  intercourie  of  commerce  and  Ibcial  life  in 
j  quiet  times,  though  they  were  an  admirable 
j  fecurlty    again  ft    crimes    and    diforders,    and  . 
might  be  neceflary  in  thole  ages  when  they 
were  eftablilhed  or  enforced. 

Of  the  jurifdidlion  of  the  county  or  hundred 
courts,  and  of  the  king's  court,  in  which  pre- 
!  lided  the  great  jufticiary  of  England  ;  as  iike- 
\  wife  of  the  methods  of  trial  then  in  ufe;  and 
\  of  the  criminal  law  of  this  kingdom  from  the 
I  earlieft  times  to  thbfe  of  Henry  the  Second  in- 
1  clufively  ;  I  (liall  treat  in  another  place,  when 
j  I  confider  the  inftitution  of  annual  circuits  to 
j  be  made  by  itinerant  juftices,  and  the  ilatutes 
1^''  "  O  ::  enaded 
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BOOK  II  enaded  by  that  prince  at  Clarendon  and  Nor- 

*  .    .'.-.'  thampton. 

It  is  remarkable,  that,  during  the  life-tuTjq 
of  King  Kenry  the  Second,  the  Pandecls  of 
Juftinian  were  d'fcovered  at  Anaalphi ;  and  in 
emulation  thereof  compilations  were  made  of 
the  canon  and  feudal .  laws  at  Bologna  and 
Milan  ;  and  the  firii  treatife  upon  the  Englifli 
laws  was  written  in  England  ;  ib  that  this  age, 
however  barbarous  in  other  refpedts,  made 
great  advances  in  jurifprudence,  the  chief 
light  and  perfection  of  civil  fociety. 

See  Giannoni      The  Code,  the  Novella?,  and  the  inrtitutes  of 

"^r'i^xi^^'  Juftinian,  had  indeed  been  read  and  explained 
in  the  fchool  of  Irnerius   at  Bologna,   before 
the   Pande(£ls    were    found    by   the   Pifans    at 
Amalphi,  when  that  city  was  taken  by  them, 
in  the  year  eleven  hundred  and  thirty-feven  : 
and  in  France  there  were  lome  copies  of  the 
Pandeds  themfelves,    as    appears  by   citations 
from    them    in    Ivo    de   Chartres    antecedent 
to    that    time  :     yet  the  publication   of    this 
mofb  ancient  and  authentick  copy  of  them  in 
Italy,   where  no  other  remained,   gave  a  new 
fpu'it  to  the  ftudy  of  the  Roman  civil  laws  in 
that  country  firii,   and  very  foon  afterwards  in 
all  parts  of   F-urope.     About    fourteen    years 
from  the  taking  of  Amalphi,  viz.   in  the  year 
eleven  hundred  and  fifty-one,  under  the  pon- 
tificate  of  Eugenius    the   'third,    Gratian,    s 
Benedidine   monk  at  Bologna,    publifhed  his 
pecretum,  which  was  compofed  on  the  model 


of 
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of  the  Pandeds,  being   a  compilation,  or  di-^QQK    II 
geft,  of  the  whole  canon  law,  as  thole   were 
.  of  the  civil  law.     And,  as  thofe   contained  aV.Craig,  ^ 
colledion  of  the  anfwers  and   opinions   of  all  fj^'^^'^p  2% 
I  the  greateft  Roman  lawyers,  fo  did  this  of  the 
ii  opinions,  decrees,  and  judgement,   of  fathers, 
i  doflors,    popes,    and    councils.     Thus   fir    it    ■ 
was  eafy  to  carry  imitation :  but  the  Pandeds 
are    admired,    by  the  mofi:  judicious  criricks, 
for   their   accuracy,    clearnefs,   and    elegance; 
whereas  xhc  Decreium  is  a  confufed,  immetho- 
dical  compilation,   full  of  errors  and  forgeries,  C''alg,  ut  fu- 
Yet,  as  it  was  calculated  to  promote  the  power  Qfjnn.  1.  xlv. 
of  the  church,  and  particularly  of  the  papacy, c.  3. 
the  applaufe   it  met  with  from  the  clerry  and  J,^'^**^^  ^^" 

1  i  x^j  ' '  \jQ  rebus  D£? 

the  fee  of  Rome  was  fo  great,  that  it  foQU  ob-  neadariis. 
tained  an  authority  fuperior  to  all  the  former 
colleftions,  and  became  the  great  code  of  eccle- 
fiaftical   law,  on  which   the  popifh  hierarchy 
fupported  their  enormous  pretenfions.     Such 
an  union  was  aJfo  formed  between  the  civil  and 
canon  laws,  though  in  many  points  very  dif- 
ferent, that    (to  ufe   the  words   of  a   learned^ 
writer)  they  coakjced  Into  one  fyjlem  and  conjo-^-  ^^'^^^^^^ 
nance,    and   were  fo    tied  toQ- ether,    and  in    /^ , 'w, '^;  „J'.^' 
I  near  a  degree  oj  relation,  that  the  one  could  not  civUls  Kom. 
jubfijl  without  the  other:    for   which  he  gives '^*  7- P;  9^r 
this  reafon,  *'  that  the  canon  law  was  originally 
"  derived    from    the    imperial    conftitutions; 
**  and  whatever  is  moft  excellent  in  it  cannot 
^*  be  denied  to  have  flowed  from  the  civil  law." 
Certain  it    is,,    that  thefe  huvs,   in   the  age  \ 
,  write  of,  and  long  afterwards,  afforded  a  mu- 

O  4  tual 
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BOOK    Tl-tnal   Ripport  to  each  ether ;  the  profefibrs   of 
'      ''both  were  the  fame  ;   and  it  was  lieceiiiiry  for 
any    clergyman,    who    deiired    to  rife  in   the' 
church,  to  be  a  civiiian  and  a  canoniil. 

There  is  a  remarkable  pailage  in  one  of  the 
V.  Seid.  Dlf- epiilies  of  Peter  of  Blois,  which  Mr.  Selden 
iert.  uiFiet.    |^^g  taken  notice   of  in  his   diiTertation   upon 

p.iog  i,  !cgc.  _-,,  ^_„  T  1      r  T  I        1  ^     r 

laftedir.  ot     Fleta.      The  w^oras  are  theie:  '^  in  the  houle 


his  workj 
vol.  iv. 


"  of  mv  rnalter, 


the   arcn 

At  of 


iihop   of   Can ter- 
verv  learned    men, 


bury,   there  are  a  let  o 

expert  in  all  the  rules  of  juiiice,  as  well  as 
ether  parts  of  prudence  and  kriOwledge.  It 
13  their  conftanf  cuftom,  after  prayers,  and 
before  they  dine,  to  exercife  themfelves  in 
reading,  in  dilputations,  and  m  the  deafton 
of  legal  cafes.  To  us  all  the  knotty  queftions 
of  the  kingdom  are  referred  i  w^hich  being 
brought  forth  into  the  auditory,  where  all 
the  company  afiembleSj  every  one,  accord- 
ing to  his  rank,  whets  his  u.nderiianding  to 
fpeak  well,  without  w^-angling  or  obloquy  ; 
and,  with  all  the  acutenefs  and  fubtilty  that 
is  in  him,  declares  what  he  thinks  the  moll 
prudent  and  found  advice.  And,  if  it  pleafes 
God  to  reveal  the  beft  opinion  to  one  of  the 
loweft  am.ong  us,  the  wliole  aiicmbiy  agrees 
"  to  it  without  ciivyor  detraclion."  The  per- 
fons  who  held  thefe  afTemblies  in  the  arch- 
bifhop's  palace,  and  to  whom  the  mofi  knotty 
quefiwns  of  the  realm  ivere  referred^  were  pro- 
bably clerp'vmen  and  civilians.  But  it  muft  be 
obferved,  that,  in  this  age,  clergymen  were 
alio  common  lawyers  ;  many  prelates  were  em- 
ployed 
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pipyed  by  the  king  as  his  juftices ;  and  William  ^OOK  il. 

■  Lf.Malmibury  fays,  that,  in   the  times  whcn.-^^~2'[^^^ 

r.ne  wrote,  there  was  hardly  an  ecclefiafikk^  'zci?o  1.  iv.  de  W.  II. 

was  not  an  advocate.     The  qiiellions  referred  ^'"*^9- 2. 10. 

l:o  them  might  be  alfo  of  a  pohtical  kind,  con- 
cerning the  general  laws  of  nations,  the  rights 
hf  embaffadors,  the  obligations  and  conftruG-^ 
rions  of  treaties,  and  all  the  rules  of  peace  and 
|var.  Neverthclefs  I  do  not  doubt  that,  un- 
per  the  goveronient  of  Henry  the  Second,  the 
pivil  law  interwove  itfelf,  to  a  certain  degree. 
Into  the  fyileiiT!  of  EngliOi  jurifprudence.  The 
ji'eal  excellence  of  many  of  its  rules  and  deci- 
fions,  'in  cafes  of  private  property,  mud  have 
greatly  recommended  it  to  io  inquifitive  and 
judicious  a  prince,  and  to  thofe  who  held  the 
chief  offices  of  iudicature  in  his  kingdom.  But 
A  fliall  have  occaiion  to  obferve,  during  the 
'Courfe  of  this  hiilory,  that,  in  the  punifliment 
iof  offences  againft  the  ftate,  there  is  reafbn  to 
,|think  their  regard  to  this  law  was  carried  much 
it 00  far,  and  made  them  deviate  in  feme  in- 
jffances  from  the  genius  and  principles  of  the 
lEnglifh  conilitution,  to  the  great  prejudice  of 
batural  juflice.  Yet  that,  in  other  points,  the 
paw  of  England  received  sreat  improvements, 
='by  the  ingraftments  made  from  the  civil  law, 
Ijas  w^ell  in  this  reign,  as  under  many  fucceed- 
ing  kings,  can,  I  think,  no  more  be  difputed, 
than  that  it  was  a  wife  jealoufy  and  cau- 
tion in  the  parliament,  under  fome  of  thofe 
kings,  to  prevent  it  from  acquiring  too  great 
an  authority,  and  encroaching  too  much  on 
'.  '  the 
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fiOOK  r.the  common  law  of  England  ;   efpecially  in 
*  matters  relating  to  government  and  the  liberty 

of  the  fubjed. 

About  the  year  eleven  hundred  and  feventy, 
V.  Craig,      a  compilation  of  the  feudal  laws,  as  pradifed 
Feudor.  i.i.   [^^  Lombardy,  was  publilhed  at  Milan  in  two  i 
^t.^  .p.4  ,   j^QQj^g^  ^y  j.^Q   fenators   and   confuls  of  that 
\  city,  Gerardus  Niger,  and  Obertus   de   Odo. 

In  imitation  of  the  Panders,  they  contain  the 
opinions  of  lawyers,  on  queftions  concerning 
the  feudal  cuftoms,  with  forne  imperial  confti- 
tutions  relating  to  feuds.  They  were  long  after- 
wards divided  into  five  books  by  Cujacius,  their 
bell  commentator;  before  whofe  time  they  had 
obtained  fo  great  an  authority  in  many  coun- 
tries of  Europe,  that  they  were  received  in 
courts  of  juflice  as  parts  of  the  civil  law.  The 
?'  49'  P°  learned  Craig  afcribes  this  authority  to  imperial 
conftitutions  contained  in  them,  or  by  which 
they  were  confirmed :  but  Du  Moulin,  Gian- 
none,  and  others  fay,  that,  hke  the  books  of 
Juftinian,  they  acquired  by  degrees  the  force  of 
laws,  from  ufage,  from  the  approbation  of  the 
people,  and  from  the  tacit  confent  of  princes, 
who  permitted  them  to  be  publickly  taught  in 
univerfities,  enriched  with  commentaries,  and 
cited  in  tribunals,  for  the  decifion  of  caufes. 
It  does  not  appear  that  in  England  any  fuch 
regard  was  paid  to  them ;  though  in  many 
points  our  laws  v*^ere  fimilar,  as  being  derived 
from  the  fame  principles,  and  directed  to  the 
iame  ends.  Yet  it  is  not  improbable,  that,  even 
in  the  latter  times  of  king  Henry  the  Second, 

and 
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and  ftill  more  In  the  next  century,  fome  parts  ofBOOK  l^ 
the  Englifh  laws,  concerning  feudal  eftates,  may  "^       "    ^ 
ihave  been  regulated  according  to  their  decifion, 
jby  the  ftatutes  then  made,  and,  in  thedetermi- 
iiarion    of  doubtful  cafes,  by  the   opinions  of 
ithe  judges. 

i     It  is    a    notion  of  many    eminent    writers, 
;that   the  whole  f)'{lem  of   feuds  was   derived  f^^f^or' !•  >• 
from  the  f.ombards.     Sir  Thomas  Craig,  cne"^*   ' 
of  the  beft  who  has  ever  treated    that   lubjec>, 
feems  to  incline  to  this  opinion,  and  fays,  that 
the    Lombards,  after  they    were   fubdued    by 
(Charlemagne,  not  only   retained  their   ancient 
cuftoms,  but,  on    the  return   of  that  emperor 
into  France,  tranfmitted  them  with  him    into 
the  furtheft  parts  of  that  kingdom  :  he  might 
have  added,  into  Germany,  and  other  parts  of 
the  empire,  where  they  alfo  prevailed  at  that 
time.     But  others   afcribe   the    origin  of  the  see Madox*s 
feudal  cuftoms   to  the    Franks,  and  fome    to^^^ronia, 
the   Goths.     I    would    obferve,   that,    if  they 'gj/^^' ^^^^^ 
were    really   confined  to   Lombardy    till  that  pie's  E%s. 
country  was  fubje(fled  to  Charlemagne,  as  the 
Anglo-Saxons  had  fettled  themfelves  in  Britain 
fome  ages  before  that  event,  the  cuftoms  they 
brought   with   them,  and   eftabliftied    in    this^ 
ifland,  could  not  have  been   feudal.     But,  in  on  FcLidrand 
truth,  all    the    German    nations,  the   Saxons, '^^'^"^'^«>c- 2- 
the  Franks,  the    Lombards,    the  eaftern  and^''^* 
weftern  Goths,  had  fome  general    notions  of 
the     feudal    policy,    which    were     gradually 
fyftematifed,    and     brought    into    that     ftate, 
which  we  find  eftablifhed  m  the  empire  under 

Conrade 
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BOOK  ll.Conrade  the    Salique,    and  in    France   under 
^~~"^'       '  Hugh  Capet. 

Feudor.  1.  i.      g^j-   Thomas   Craig;  has    didino-uirned   four 

tit»  d.  ^  .  ^     ,        •  . 

ftates  of  the  feudal  law,  its  infancy,  its  child- 
hood, its  adolefcence,  and  its  maturity.  To 
the  firfl  he  affigus  the  times  between  the  firft 

C.  iv.  overflowings  of  the  northern  nations,  and    the 

year  iix  hundred  and  fifty;  to  the  fecond,  the 
times,  in  which  fiefs,  that  before  were  annual, 
or  at  mofl;  for  life,  were  extended  to  the  fons 
of  the  vail'al,  and  no  further,  viz.  from  the 
year  fix  hundred  and  fifty  to  the  year  eight 
hundred,    when  Charlemagne    was    crowned 

C.vU  emperor.     The  third    fiare,  on  the  authority 

of  the  books  of  feuds  abovementioned,  he 
reckons  to  have  continued  from  the  times  of 
Charlemagne  to  thofe  of  Conrade  the  Salique, 
during  which  he  fays  that  the  greater  and  lelfer 
vaflals  had  begun  to  ufe  the  farms,  or  lan.ds, 
granted  to  them,  as  their  own ;  and,  though 
they  were  not  the  true  lords  of  them,  yet 
theya£led  as  if  they  were,  being  almoft  fecure 
of  the  will  of  their  lords,  provided  they  per- 
formed the  fervices  agreed  on  between  them. 
He  alfo  takes  notice  that  Charlemagne  was 
the  firft,  who,  by  particular  grants,  changed 
fome  benefices  into  feuds,  that  were  permitted 
to  defcend  to  the  eldeft  fons  of  the  vafTals ;  but 
fays,  that  neither  in  his  reign,  nor  for  fome 
years  afterwards,  did  fuch  inheritances  become 
a  general  law  ;  but  were  rather  particular  pri- 
vileges, the  number  of  which  was  much  iur 
creafed  under  his  grandfon  LothariuSj  yet  ftill 

with- 
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tvlthout  the   authority  of  any  law:  but  Con- BO  OK  II. 
[rade  the  Salique  made  one,  about  the  year  one  ^^       " 
thoufand   and    twenty-eight,  which   not  only 
jconfirmed  the  inheritance  of  fiefs  to  the  fons 
land  grandfons  of  the   vaflals,  but    permitted 
lone  brother   to  fucceed  to  another   in  his  pa- 
ternal eftate.     With  this  conflitution  therefore 
Sir  Thomas  Craig  concludes  the  third  flate  of 
ifeuds ;  having  before  obferved  that  in  France  a 
ilaw  had    been  made  by   Hugh  Capet,  which 
iperpetuated  the  fucceffion  to  fiefs  in   the  firfl: 
idegree ;  and  that  both  the  vafials  of  the  king, 
land  thofe  who   held  of  them,  poffeiTed  their 
Ifiefs,  not  precarioufly,  nor  at  the  will  of  ano- 
ither,  but  by  a  right  eflabliflied  in  themfelves. 
iThe   fourth   ftate,  or  maturity  of   the   feudal  ^•"^"* 
|Iaw,    he   extends  from  the    above-mentioned 
|epoch,  viz,  the    conftitution  of  Conrade  the 
i Salique,  made   in  the  year  one  thoufand  and 
{twenty-eight,  beyond   the  times   of  which   I 
iwrite ;  when,  by  a  gradual  extenlion  of  the 
ifeudal  rules  of  inheritance,  feuds  were  permit- 
(ted  to  defcend  to  collaterals,  as  far  as  the  feventh 
degree.     It  muft  be  obferved,  that,  before  the 
publication  of  the   Books  of  Feuds  at  Milan,  Y^'^- R^'^e* 
fome  parts  of  the  feudal  law  had  been  commit- <,.  n,  '   * 
\  ted  to  writing,   by  the   orcers  of  the  Emperor 
Frederick,  furnamed  Barbarofla,  who  was  the 
firfl  that  had  reduced  them  to   any  form  or 
rule  :  but  I  do  not  find  that  the  Books  of  Feuds 
received   any  fandtion   from    the  authority   of 
that  prince;  whereas  we   are   affured   that  heV.Radev.de 
greatly  favoured  the  fludy  of  the  Panders  and  'f^.'  ^'^^'^'''^> 

9        ■  -^  -^  ],  a.  c.  5. 

ether 
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BOOK   IT.  other  books  of  the  imperial  law;  and  that  th^j 
profeilbrs  of  that  law  were  confulted  by  him  it 
-   ^.        .  his   moft  important  deliberations.     UnhappiK 

SeeGiannoni,  ^      ,  •  c     v.    r     j     cl  '        i  ik /i     \.'  '^ 

1.  xii.  c.  i.  for  hnn,  one  or  theie  doctors,  named  iVIartinj 
maintained  a  thefis,  at  Roncaglia,  againft  ano* 
ther,  named  Bulgaris,  in  which  he  afl'erted, 
that  the  Roman  emperor  was,  by  right,  the 
abfolute  mafter  of  the  whole  world,  and  of  all 
the  goods  of  particulars,  fo  that,  he  riiight  dif- 
V.  Arthur  pofe  of  them  at  his  pleafure.  This  moil:  abo- 
Duckde  Auc-j^j^-j^l^2g  doclrine  he  drew  from  fome  parts  of 

tontate juris  ,  •    i   i  i  •       i      i       r  - 

cLviiis,  1.  i.  the  imperial  laws,  and  particularly  rrom  iome 
c.  2.  fea. n.^vords  of  Ulpian  ill-underflood  :  but  thougH 
his  adverlary,  who  was  profeiibr  of  the  civil 
law  at  Pifa,  endeavoured  to  vindicate  that 
law  from  the  imputation  of  fo  deftruclive  a 
principle,  the  flattering  doctor  prevailed  :  his 
opinion  was  confirmed  by  a  majority  of  pro- 
felTors  ;  and  Bartolus,  one  of  the  moft  cele- 
brated commentators  on  the  books  of  Juftinian, 
declares  it  to  be  a  here/y  to  contradid;  or  deny 
it.  In  confequence  of  this  judgment,  Frederick 
fet  up  fuch  clains  of  univerlal  and  defpotic 
authority,  that,  though  in  all  other  refpetSs  an 
excellent  prince,  he  juiily  raifed  in  the  Lom- 
bards and  other  people  of  the  empire  fuch  ail 
alarm  for  their  liberties,  and  in  other  kings 
fuch  a  jealoufy,  as  proved  very  troublefome 
and  dangerous  to  him,  but  of  great  advantage 
to  Rome,  which  headed  the  party  of  male-con- 
tents againit  him.  Indeed,  the  extravagance 
of  papal  pretenlions,  in  that  age,  would  pro- 
bably  have   oecafioned    the   downfal  of   tbc 

pope?; 


■ 
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popes,  notwithftanding  all  the  aid  they  drew  BOOK  II. 
from  the  fuperftitioii  and  ignorance  of  the  ^  " 
times,  if  the  almoft  equal  extravagance  of  the 
imperial  prctenfions  had  not  given  them  a  par- 
ty, which  joined  with,  and  fupported  them, 
ion  political  motives.  But  it  muft  be  obferved, 
that  whatever  countenance  the  Roman  laws, 
or  the  profelfors  of  them,  might  afford  to  thele 
,claims  of  the  emperor,  the  genius  and  fpirit  of 
ithe  feudal  laws  were  fo  ablolutely  contrary  to 
them,  that,  without  deftroying  thofe  laws, 
which  then  were  eftablilhed  over  the  greateft 
part  of  Europe,  and  to  the  fupport  of  which 
ihe  himfelf  had  given  a  new  fan£lion  in  the  af- 
fembly  at  RoncagUa,  it  was  impoffible  for  him 
;to  make  them  good. 

j  The  Decretum  of  Gratian,  and  the  Books 
jof  Feuds,  having  been  pubhfhed  in  emulation 
bf  the  Panders,  a  treatife  was  alfo  written, 
about  the  latter  end  of  Henry  the  Second's 
reign,  on  the  laws  and  cuftoms  of  England, 
not  profeffing  to  be  a  complete  colled^ion  of  all 
Sof  them  (which  the  author  fays,  in  his  preface,  See  Glanv. 
jwould  be  impoffible,  from  the  confuled  multi- ^^°^^2' 
|!tude  of  them,  and  from  the  ignorance  of 
iwriters)  but  to  reduce  to  vv^riting  fuch  of  them 
as  were  in  general  and  frequent  ufe  in  the 
■king's  court. 

;  The  title  prefixed  to  this  book  in  the  printed 
ledition  of  the  year  fixteen  hundred  and  four, 
land  which  I  find  agreeable  to  an  ancient  manu-  Num.  746. 
ifcript  in   the  Harkian   library,    fays,  ;/  was 
\compofed  in  the  time  of  King  Henry  the  Second, 

the 
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BOOK  ll'the  tlliifiriQiis  Kaiuilph  de  Glanvllle^  who  of  aM 
in  thofe  days  "was   the  moji  Jk'dled  in  the  law  ^ 
the  realm  a?id  the  ancient  cujloms  thereof  then 
holding  the  helm  of  jujlice. 

From  thefe  words  I  infer,  that  this  treatife 
was  not  written  by  Ranulph  de  Glanviile  hirn- 
lelf,  but  by  fome  clergyman,  under  his  di- 
re6lion  and  care  ;  I  fay  by  fome  clergyman, 
becaufe  it  is  written  in  Latin,  which  could 
hardly  be  done  by  a  layman  in  that  age.    The 

V.  Proleg.  writer  apoloaizes  for  the  ftyle  of  his  work,  from 
lanvi  .  ^i^^g  rieceffity  of  ufmg  the  terms  of  law,  with  a 
view  to  make  it  more  inftrudive.  But  though, 
for  this  reafon,  the  Latin  is  frequently  impure, 
the  ftyle,  in  general,  is  clear,  concife,  and 
proper  for  the  fubject ;  and  in  method  it  far 
exceeds  either  the  Decretum  oiGi^i\2.n^  or  the 
Lombard   Books   of  Feuds.     It  is  called,    by 

C,  VI.  p.  i3''Loi;(l  Chief-juflice  Hale,  that  excellent  colleSilon 
of  Glanviile  ;  and  certainly,  if  the  matter  of  it 
was  dictated  by  Glanviile,  and  the  writing  ra- 
pervifed,  the  honour  of  it  may  with  more  rea- 
fon be  given  to  him,  than  to  any  perfon  who 
penned  it  under  his  dire6lions.  The  title  fays 
further,  that  the  treatife  only  contains  thofe 
laws  and  cuftoms,  according  to  which  pleas 
were  held  in  the  king's  court,  at  the  Exche- 
quer, and  before  the  king's  juiiices,  tibicim- 
que  fuerint.  In  the  manufcripts  from  which 
this  edition  was  printed,  the  whole  treatife  is 
divided  into  fourten  books  f  but  I  have  .fc.ea 
one,  which  feems  to  beef  the  age  pf  King  John 
or  Heiiry  the  Tliind, '  wherein  Hie  'diviiiods  are 

different 
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diiTerent,  and  Sir  Thomas  Craig  Is  of  opinion  BOOK  li. 
that  it  was    originally  in    four    books;   as   the'       " 

I  Scotch   treatife,    entitled    Regiam  Majejiatem, 
which  Is  almoft  a  tranfcript  of  it,  has  no  more. 

I I  cannot  affent  to  this  opinion,  becaufe  I  am 
\  convinced  that  the  Regia?n  Majejlatem  was  not 
I  pLibUlhed  before  the  reign  of  David  the  Second; 
\  and  we  have  copies  of  Glanville  which  are  un- 
idoubtediy  prior  to    that  time,  and   are  not  in 

four  books.     The  fuppofition  that   the  Scotch 

treatife  was  the  original,    and    that  Glanville 

tranfcribed  from  thence  the  work  which  goes 

U)y  his  name,  will  hardly  be  admitted    by  any 

Sperfon,  who   conliders   the   ftate    of  England 

land  Scotland  in  the  reign  of  Henry  the  Second. 

•'The  carrying   back   the   introdu6lIon    of   the 

1  feudal  law   contained  therein   to   the  times  of 

1  Malcolm  the  Second,  inftead  of  Malcolm  the 

(Third,    and     underftanding    the    David,    by 

iwhofe  command  the  author  fays   he  compiled 

sit,    to  be  David  the  Firft,  inftcod  of  David  the 

Second,  are  alfo  notions   fo  difcordant  to   the 

cleared  hifrorical  fa6ts,  and  fo    difcredited    by 

|the  internal  evidence  of  the  book  itfeif  in  manv 

ipoints,  that  one   is   amazed  how  they  could 

jever  have  obtained  any  credit  among  fome  per- 

ffons  of  eminent  parts   and  learning.     Not   to 

Imention  the  aro-uments  of  Sir  Mattheu^  Hale 

f  -  P 

Jand  other  Englillimen  of  the  greatefl:  authori- 

jty,  in  oppbiition  to  them,  Sir  Thomas  Craig, Feuc^or.  I.  k 

the  mod  judicious  of  all  the  writers   on  feudal ^*^'^- 2*  ^'^-''*  ?• 

|law,  and  whofe  work  does  honour  to  Scotland, 

fpeaks   of  the  Regiam    Majejiatet?2,    as  ftolen 

Vol.  III.  P      "^  from 
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BOOK  ir.  from  Glanville's  work,  and  treats  the  opinion 
of  his  countrymen,  who  fuppofed  it  be  an  ori- 
ginal   account    of  their   laws,  as    a    miJerahU\ 

SeeEflays      hlhidnefs  and  delufion,     A   late    inp;enious   and'* 

upon  feveral    ,  ^,  ,  ^  %  ^,,  ^     \         r  r' 

lub'eds  ieiat-1^^1'"^'^  author,  wlio  nils  one  or  the  leats  oi 
ing  to  Britinijuilice  in  that  part  of  the  united  kingdom  with 
Eiray^i'^^^^^'  an  eminent  reputation,  has  hkewife  brought  the 
moft  convincing  and  irrefragable  arguments  to 
lliew  that  it  could  not  have  been  publifhed  in 
Scotland  in  the  reign  of  David  the  Firft  ;  par- 
ticularly this,  that  the  author  of  it  appears  to 
be  well  acquainted  wnth  the  civil  law,  the 
knowledge  of  which  had  hardly  begun  to  pe- 
netrate into  England  before  the  death  of  that 
monarch,  and  naulf,  in  all  probability,  have 
been  much  longer  in  making  its  way  into  Scot- 
land, which  in  thofe  days  received  its  learning 
of  every  kind  from  England.  I  will  only  add, 
that  the  high  encomiums  on  the  then  reigning 
king,  in  the  prefaces  to  both  thefe  books,  on 
account  of  vi£tories  gained  by  him,  and  fuc- 
cefles  in  war,  the  fame  of  which  had  filled  all 
lands,  are  very  ill  applicable  to  David  the 
Firft. 

The  treatife  afcribed  to  Glanville  is  the  moft 

ancient  of  our  law-books    now    extant;  but, 

many  ages  before,  colle6lions   had   been  made 

of  the  Anglo-Saxon  lav^s  by  fome  of  the  kings 

V.  wiik'ins    of  that  nation.     Alfred  the  Great  declares,  in 

Leg.  iEIfredi,  j.|-^g  preface  to  his  laws,  that  he   had   colle6led 

*  and  conligned  to  writing  many  of  thofe    cuf- 

toms,  which  had    been    anciently  obferved  in 

England,  and   which   he    approved  ;  rejecting 

or 
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lof  altering  thofe  he  difapproved,  with  the  ad- 'BOOK  II. 
vice  of  his  wife  council,  (that  is,  of  theSaxoa^        "* 
parliament,  or  witena-gemotej.      He    particu- 
■larly  nnentions  the    laws    of  ina  his  anceftor, 
of  Offa  king  of  the  Mercians,  and  of  Ethelbcrt 
the  firft  ChrifHan  king  of  the  Anglo-Saxons  ; 
out  of  which  he  had   leleded   thofe  which  he 
ithought  the  be{i:,and  omitted  the  others.  His  {on,^-'^^?'^^. 
iKing  Edward  the  elder,  begins   his  laws  withwukins, ' 
'a  command  to  his  judges   or  ma&iftrates,  tIiatP'4S- 
(they  ihoiild  give  juit  judgments,  accoromg   tOQip[^^j)o,^, 
ithe  laws,  as  contained  in  their  Dombec,     This  eec. 
Spelman  and  VViikins  call,  in  their  La'rin  tranf- 
ilation,  liber  judicialis',     and   probably  it    was 
Ithe  colledion  fpoken  of  by  King  Alfred  in  the 
jwords  above-cited,    as  no  m.ention   is  made  of 
jit  before  the  times  of  that  prince.     It  retained 
jits  authority  till  after  the  reign  of  King  Edgar, 
jin  one  of  whofe  laws  there  is  a  reference  to  it 
'concerning    a    penalty  or    mulct.       But    thatV.Wilkins 
fkins;,  in  another  ftatute,  declares  aiid  ordain?, -^"^"^.^  ^^^" 
'that   every  man,  whether  poor    or  rich,  (hall  Leges' p'>ii- 
enjoy  the  bent^itoi  the  common  law  ;  which  all^'*^'-^^- 
|x)ur  ableft  lawyers,   who  have  treated  tliereof, 
I  as  well  as  the  beft  of  our   antiquaries,  unani* 
'  i  monfly  afiirm,  to  have  then  coniifled,  for  thel^'i^^^^^'P-^o- 
mod  part,   of  unwritteii  cufcoms.     The   fame 
prince,  in  another  law,  grants  a  liberty  to  the 
■  Danes,  who  were  fubjeft  to  him  in  England, 
lof'chnfing  for  themfeives  what  form    of  law 
they  liked  beft,   but  commands  the  Engliih  to 
obferve  what  he  and    his  wife-nvm  had   added 

P  i      '  to 


212  HISTORY    OF    THE   LIFE 

BOOK  ll-tothemoft   ancient  laws  of  his  realm,  from 
V.  Hoveden  ^^^^  prcfcnt  exigences  of  the  nation.     Hoveden 
Amiai.  Part,  fajs,  that,   after  the  death  of  Edgar,  the  law 
po  •  p-  347'  of    England  lay   afieep   for   lixty-feven   years, 
but   was  awakened  and  confirmed  by  Edward 
the  Gonfeflbr,  and  therefore  was  called  his  law, 
not  as    being   firft  enacled,  or  made,  by  him, 
'   but  becaufe  it  had  been  negle6led  and  forgotten 
from  the  deceafe  of  his  grandfather,  King  Ed- 
gar, who  was  faid  to  have  been  tbe  firji  foun- 
der of  it.  ^own   to  his  times.     Yet   we   find 
fome  parts  of  that  law  renewed  and  confirmed 
by   thofe  of  Canute   the  Dane  ;  and  it  is   ap- 
parent, from  the  words  of  Edgar  himlelf,  that, 
although  he  enabled  fome  new  laws,   he  only 
confirmed  the  common  law^  of  which   the  ori- 
gin (to  ufe  the  exprefiion  of  Lord  Chief-juftice 
Commol^^^  Hale)  is  as  undifcoverable  as  the  head  of  the: 
Law,  c.  3.     Nile,     But  there  is  good  reafon'to  believe,  that 
P-  55-  Edward  the  Confeflbr    not  only  revived   and 

confirmed  that  law  (as  Edgar  had  done  before 
him)^  but  made  a  new  compilation,  drawn  out 
of  ail  the  laws,  Mercian,  Daniili,  and  Wefl- 
Saxon,  which  had  prevailed  in  cil  the  different 
parts  of  the  kingdom,  unitmg  tb.em  into  one, 
;  by  the  advice  ot  his  witena-gemote,  or  parlia- 

ment. The  collection  publiflied  under  the 
name  of  this  prince's  laws  by  Lambard  and 
Wilkins,  and  faid,  in  the  title  of  them,  to  have 
SeeHickes  been  conlirmed  by  William  the  Baftard,'  is 
et  alios.  j^ftly  rejected,  as  Ipurious,  by  the  moft  learned 
criticks=      But  thofe  which    he   did  compile, 

and 
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and  in  which  it  is  probable  that  there  was  a^OOK  II^ 
f  confirmation  of  all  xh^  7inwrifte?rcuJIoms,   not^       " 
I  condemned  or   altered  thereby,    were  received 
!  and    reftored    to    the   nation  by  William  the 
I  Conqueror,  with  certain  alterations  and  additions 
I  which  he  had  eiiaSted  (as  one  of  his  ftatutes  de~ 
j-clares)  for  the  benefit  of  the  'EngUflo.      Some- of  See  the  Ap- 
Ithelelaws  fb  confirmed,  and  publifhed  by  him  JJ^JJ'^'i^  ^°  ^^^^ 
'in  the  French  or  Norman  language,  the  rea- nu^^^b.  II.' 
■der   will  find  a  tranfcrlpt  of,  oS  tranflated  into''  ^3- 
j Latin  by  Whelock  and  Wilkins,    in  the  Ap- 
Ipendix  to  the  firft   book  of  this  hiflory,    to- 
gether with  all    the  other  ftatutes,    made  by 
I  this  king,  which  we  have  reafon  to  believe  are 
genuine,  and  which  are  not  penal,   or  relating 
to  criminal  matters;   all  of  that  nature   beino- 
;referved  to  be  publifhed  in  the  Appendix  to 
;the  laft  volume,  toi^ether  with  thole  enaded 
?by  King   Henry    the  Second.     Of  the    laws 
'of  Henry  the  Firft  I  have  given  only  his  char- 
iter;    the  reft   publiiFied   by  Wilkins,   though 
jthey   have  got  into  the  Red  hook  of  the  Exche- 
^quer,    being  certainly   fpnrious.     The  charter 
ifays,    ]  rejiore  to  you  the  laws  of  king  Edward^ 
\with    thofe    emendations     that    my   jather    made 
\therein  by  the  advice  of  his  barons.     Whatever 
therefore   was  not   altered  in   that  law  by  his 
father  ftands  confirmed  by  this  clauie  ;  and  that 
daw  was   the  whole  body   ot  Saxon  laws  and 
Icuftoms  which  had  been  eftabliihed  under  tlie 
Igovernment  of  hdward   the  Confeflor,      The 
Icharter  of  King  Stephen  exprcf^ly  coniirms  all 
good  lazvs    and   good   cufoms  which  the  nation 
P   3  had 
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BOOK   II.  Jjad  enjoyed  in  the  time  of  Edward  the  Confeffor, 
Ibidcnr~~~'  Cujloms  here  feem  to  be  mentioned  in  addition 
to  laws  J   for  the  Take  of  including  the  un^ucrit- 
ten  with  the  written  ot  Jlatute  laws.      Henry 
X^wt  Secorid,   by  his  charter,  confirnaed  that  of 
his  prandfather:    fo    that    from  the   reip:;n  of 
King  Edgar  to  the  firft  of  the  Plantagenets,, 
h'iclufiveiy,    the    common  law  has  received  re- 
peated lanGions,   and  been  delivered  down  as 
the  great  birthright    and    inheritance   of   the 
nation.     But  that  feveral  ftatutes,    or  acts  of 
parUament,   made  both  under  the  Saxon  and 
Norman  kings,    before  and  during  the  times 
of  which  I  write,    either  to  explain  or  alter 
that    law    in    many    points,    have    been    loft, 
though  the  practice  grounded  upon-  them  con- 
tinued,   I  have   not  the   lead  doubt.      It  alfo 
appears  that  fome  feudal  cuftoms  and  preroga- 
tives of  the  crown,  ariiing  out  of  that  policy, 
the  ufe  and  exercife  of  which  had  not  been 
complained  of  under  the  gentle  adminidration 
of  Henry  the  Second,  were  afterwards  limited, 
or  taken  away,  by  exprefs  laws:  and,  on  the 
other  hand,   it  is  well  obferved  by  Lord  Coke, 
that,  "  to  his  never-dying  honour^  tiiany  atls  made 
CoVe's  Inftit.  td  /^^  the  reign  of  Henry  the  7hird  do  refer  to  his 
Hote"'p.*'2  9.'  "  reign^    that    matters  fjould   be  put  in  ufe  as 
*^  they  were  of  right    acciiftomed  in  his  time,^^ 
I  cannot    better    conclude    this  fubjedf,    than 
'  with  the  encomium  made  upon  him,  in  the 

preface  of    the  treatife   afcribed  to  Glanville, 
with    relation    to  his    civil  government,    and 
fijore  particularly  to  his  conducft  in  the  adrai- 
2  niftratiju 
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n  ftration  of  juflice.     The  words  are  thefei^OOK   u. 

**  How  juftly,  how  difcreetly,   and  how  mer- '       ^''"^ 

"  cifully,  in  time  of  peace,  he,  the  author  and 

<«  lover  of  peace,  has  behaved  himfelf  towards 

/'  his  fubje6ls,  is  very   well    known ;     when 

,**  fuch  is  the  equity  of  his  Kighnefs's  court, 

"  that  not  one    of  the   judges    there  has  fo 

*'  hardened  a  front,  or  fo  rafli  a  prefumption, 

"  as  to  decline  from  the  path  of  jnftice,  or 

«'  give  any    opinion   contrary  to  truth.     For 

**  there  the  poor  is  not  opprelled  by  the  power 

"  of  his  adverfary,  nor  does  the  favour  or  cre- 

r"  dit  of  friends  drive  any  perfon  from  the  feat  of 

*'  judgment.  All  the  proceedings  are  grounded 

"   upon   the  laws  of  the  kingdom,  or  reafon-' 

**  able  cufioms  ejlablijlded  by  a  long  ufo.ge :  and 

*«  (what  is  ftill  more  laudable)  our  king  does 

"  not  difdain  to  be  directed  by  the  advice  of 

"  fuch  of  his  fubejeits  as  he  knows  to  excel 

*'  others  in  gravity  of  manners,  in  knowledge 

"  of  the  law  and  cuftoms  of  the  realm,  and 

"  whom  he  has  found  by  experience  to  be  the 

"   moft  prompt  and  expeditious,   as  far  as  rea-? 

"  fon  and  juftice  will  permit,   in  determining 

*'  caufes  and   ending  fuits,  by  aSling  fometimes 

"  with  rigour,   and  fometimes  with  lenity,    as 

"  they  fee  to  be  mofi  proper.''^ 

On  thefe  laft  words  I  would  obferve,  that, 
as  in  thofe  days  there  was  no  diftiiiiSt  court  of 
equity,  the  judges  of  the  king's  court  had  pro^ 
bably  a  power  of  mitigating  in  fome  cafes  the 
rigour  of  the  law.  But,  iiowever  this  may 
have  been,  the  teftimony  given  to  the  wiidom 
P  ,4  and 
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BOOK  II. and  goodnefs  of  Henry,  in  the  firft  of  royal 
duties,  the  adminiftration  of  juftice,  if  not  by 
the  grand-jufticiary  himfelf,  yet  certainly  by 
one  who  wrote  according  to  his  lentiments,  is 
of  no  httle  weight :  and  it  will  be  Hiewn,  from 
flill  more  unqueftionable  evidence,  from  the 
acSts  of  that  prince,  and  from  the  reverence 
paid  by  foreign  powers  to  the  fame  of  his  juf- 
tice,  that  the  praife  he  received  from  his  fub- 
jefts,  in  this  and  other  contemporary  writings, 
was  not  adulation. 

Of  what  orders  of  men  the  Englifli  par- 
liament was  compofedy  in  the  times  of  which 
I  write,  is  a  queftion  much  difputed,  and 
which  can  never,  I  believe,  be  io  abfolutely 
decided,  as  to  put  an  end  to  any  difterence  of 
opinion  about  it;  eipecially  if  the  controverfy 
fhould  be  fupported  and  (liarpened  (as  it  has 
formerly  been)  by  the  fpirit  of  party,  or  by, 
what  is  no  lets  unfriendly  to  the  difeovery  of 
truth,  attachment  to  a  fyftem.  But  happily 
the  enquiry  is  rather  matter  of  curiofity  than 
■real  ioiportance;  becaufe  the  right  of  the  com- 
mons to  a  fi^are  in  the  legiflature  and  national 
councils,  even  according  to  the  hypothefis  of 
thofe  who  are  moft  unfavorable  to  them,  has 
antiquity  enough  to  give  it  all  the  eftablilh- 
mcnt  which  can  be  derived  from  long  cuiiom, 
and  ail  tiie  reverence  and  authority  which 
time  and  experince  can  add,  in  the  opinions 
of  men,  to  the  ipecuLitive  reafon  and  fitneis  of. 
wile  inftitutions.  1  therefore  treat  ot  rh.is  quef- 
tionj    rather  as  it  is  a  neceirary  part  of  my  iub- 
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Ijefl:,    than   as    worthy   in    itfelf  of  any  very  BO  OK  ii. 
anxious  inveftigation:  nor  do  I  pretend  to  do         "" 
imore  than   draw  together  fome  rays   of  light, 
fcattered   in  a   few  important  records,   and  In 
ifbme  paflhges  of  the  inoft  authentick  contem- 
porary hiftoiians,  fubmitting  the  refult  of  them 
ito  the  judgement  of  the    reader,    with  very 
'great  diffidence  of  my  own. 
I     If  we  look  to  the  befl:  accounts  of  the  origi' 
inal  cuftoms  of  the  ancient  German  nations,  we 
ifhall  {\nd,  that  in  their  communities  all   the 
freeholders  enjoyed  an  equal  right  with  the  no- 
bles to  affifl:  in  deliberations  on   affairs  of  great 
moment.     When    they    made   their   firft   fettle- 
iments  in  any  foreign  country,  and  while  their 
[numbers  were  moderate,  this  right  might  be 
jexercifed,  without  any  great  inconvenience,  by 
jthe  whole  body  of  the  freeholders  affembling 
[together  on   open   plains.      That  It  was  excr- 
Icifed  in  this  manner  by  the  Anglo-Saxon  peo- Vid.  Matt. 
jple,   after  they  came  into  Britain,  we  are  af- 1'^^^™°°' 
jfured   by  an   hiftoriaa  of  no  mean  authority,  121 3. 
JMatthcw  of  Weihninfter,  who  fays,    "   that  ^5  Joii^n. 
I  the  meadow  near  Staines,   in  which  the  great 
1  charter  was  granted   by  King  John,   had  the 
jname  of  runemeed^    which,  in  the  Saxon  Ian- 
i'guage,    iignined    the    meadoiv    of  counJeU    he- 
\caufe  from   ancient  times   it    had    been  iifual  to 
\  confult  there    upon  bufnefs  which  concerned   the 
\ -peace  of  the  kingdom^      But  this  cuilom   had 
I  been    difufed    under  the  government    of   the 
j  Normans,    and  (fo  far  as  I  can   difcover)  for 
« ibme  time  before  j  perhaps  from  the  time  that 

the 
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BOOK  II.  ^\iQ  Saxon  heptarchy  was  united  into  one  king- 
"^  dom.  Nor  do  I  find  a  (ingle  inftance  of  its 
being  ever  revived,  till  that  extraordinary 
naeeting  in  the  reign  of  Kifig  John;  all  the 
parliaments,  or  great  council?,  whereof  wel 
have  any  account  before,  having  been  held  ia 
churches,  abbies,  or  royal  caflles.  It  fhould 
feem  therefore,  that,  if  the  right  of  the  free- 
holders continued,  the  greater  part  of  them 
mud  have  exercifed  it,  not  perfonally,  a$ 
they  did  in  ancient  times,  but  by  reprefen- 
tatives.  We  are  allured,  by  a  record  which 
Anfwefu)^  Dr.  Brady  has  cited,  that,  fo  late  as  in  the 
Petir,  inhis  fifteenth  year  of  King  John,  not  only  the 
introduaion  greater  barons,  but  all  the  inferior  tenants  in 
ofEnaiand  chicf  of  the  crown,  had  a  right  to  be  fum- 
p.  40.^68.  moned  to  parliament  by  particular  wTits.  We 
may  therefore  conclude,  that,  till  that  time, 
no  reprefentatives  had  been  fent  by  any  of 
thefe  to  ferve  for  them  in  parliament ;  but 
they  were  accu domed  to  attend  the  great  coun- 
cils of  the  nation  in  their  own  perfons.  Nor 
were  they  become  fo  numerous,  as  that  they 
might  not  be  contained  in  the  body  of  a  church, 
or  the  great  hall  of  an  abbey  or  a  caftle.  But 
thefe  were  far  from  being  all  the  freeholders 
of  the  kingdom.  Under  that  defcription  w^ere 
comprehended  all  who  held  of  the  barons, 
either  by  knight-fervice  or  free  foccage,  and 
all  the  pofieiibrs  of  alodial  edates,  with  all  the 
free  inhabitants  of  cities  and  boroughs  not 
holding  of  the  crown.  The  number  of  thefe 
was  too  great  to  be  contained  in  any  building, 

how 
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how  fpacious  foever.  We  are  therefore  to  en-^OOK  ii. 
quire,  whether,  during  the  times  of  which  I 
jtreat  in  this  hiftory,  ail  thefe  men  were  either 
•wholly  excluded  from  parliament,  or  were 
i  prefent  there  by  any  kind  of  reprefentation. 
I  .3pme  learned  writers  have  fuppofed,  that 
I  £very  fuperior  lord,  who  held  of  the  king  im- 
i  mediately  and  in  chief,  being  the  head  of  his 
I  tenants  in  ail  the  degrees  of  lubinfeudation, 
^whatever  he  agreed  to  in  matters  of  govern- 
i  ment  botwd  all  his  vajfais.  For  which  realbn 
I  Sir  H.  Spelman  gives  it  as  his  opinion,  "  that 
I  in  making  laws  of  the  kingdoin  the  common  peo- 
j  fie  were  not  confulted  with,  but  only  the  barons, 
I  iind  tbofe  which  held  in  capite,  who  were  thefi 
\  called  concilium  regni.  Jl?2d  the  common peo- 
i  pie,  being,  by  way  of  tenure,  under  one  or  other 
I  of  them,  did  then  by  hijn  that  was  their  chief 
I'  lord  (as  by  their  tribune  or  procurator^  and  as 
I  now  by  the  knights  of  the  fldire)  confent  or  differ 
\  in  law-making,  and  are  not  therefore  named 
I  //;  the  title  of  any  ancient  laws^  But,  though 
j  it  may  appear  that  this  notion  had  indeed  fome 
j  foundation  in  the  genius  and  contexture  of  the 
I  ftridt  feudal  fyflem  then  eftablifhed  in  England, 
I  it  mud  be  obferved,  that  the  poifeffors  of  alo- 
'  dial  eftates,  in  the  number  of  which  were  all 
,  the  parochial  clergy,  having  no  fuperior  lord 
I  to  ad:  for  them  in  parliament,  could  not  be 
I  .thus  reprefented,  or  virtually  bound  by  the 
.atls  of  the  king's  barons,  to  whom  they  were 
not  attached  by  any  feudal  connexion,  and  of 
j  ..whom  they  held  nothing.     I  would  likewife 

remark, 


220  HISTORY   OF   THE    LIFE 

BOOK  II.  remark,  that  the  knights,  citizens,  and  bur- 
"  "^gefl'es,  who  are  now  the  reprefentatives  of  the 
commons  of  England,  are  ele^ed  by  thofe  for 
whom  they  ferve  ;  ail  their  power  is  derived 
to  tiiem  from  their  ele^Vors;  and,  upon  a  dif- 
folution  of  the  parliament,  and  the  calling  of 
a  new  one,  thofe  electors  are  again  at  liberty 
to  make  a  new  choice  :  whereas  the  reprefen- 
tatives, which  Sir  H.  Spelman  has  fuppofed  in 
his  hypothefis,  were  neither  eleBed^  nor  liable 
to  be  changed^  at  any  period  of  time,  by  rhofe 
they  reprefented  ;  their  right  to  lit  in  parlia- 
ment not  ariiing  from  any  trufi:  conferred  by 
the  people,  but  wholly  from  their  tenures. 
Indeed  it  ieems  improper,  and  a  force  on  the 
words,  to  call  them  reprefentatives  or  procura- 
tors. But  further,  it  is  certain,  that  the  feu- 
dal fuperiority  was  the  fame  under  the  govern- 
ment of  Henry  the  Third  as  of  William  the 
.Firfl,  and  continued  fo  for  fome  ages.  If 
therefore  the  barons,  and  fuperior  lords  of 
great  fiefs  holden  immediately  of  the  crown, 
had,  bv  virtue  of  the  inftitutions  of  William 
the  Firil:,  been  iuppofed  to  reprefeiit  their  vaf- 
fals  in  parliament ;  and  the  notion  was  then, 
that  every  feudatory,  holding  by  a  mefne 
tenure,  was  bound  by  the  parliamentary  a6ls 
of  his  lord;  how  came  that  notion  to  be  dif- 
carded  in  the  forty-ninth  year  of  Henry  the 
Third,  or  under  tlie  reign  of  his  fon,  or  at 
any  time  afterwards,  while  the  feudal  con- 
ftitution  remained  in  this  kingdom  ?  A 
baron,    who    held     of    the   crown,     was    to 

ail 
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all    Intents    and    purpofes     the    head    of  ^/jBOOK  IL 
Vvaffals^  in    the    reigns    of  Edward    the  Firfl '        "^ 
j  and  Edward  the  Third,  as  much  as  in    any 
|i  of  the  preceding    reigns.     How   happened   it 
I  then,   that  the  confent   of  thofe  vafiaJs  to  the 
making  of  laws,  or  any  other  a6l  of  moment 
j  to  the  publick,  was  not  ftill   included  in  the 
vote  of  their  lord  ?  why  was  it  given,  againft 
j  the  courfe  of  former  proceedings,  not  by  htm^ 
z^  their  reprefentativc,  but   by  knights   of  the 
fhires,  or  by  citizens,  or  by  burgeffes,  chofen 
by  the  vaffals?  Some  learned   men  have  allert- 
ed,  that  this   change   was   brought  about    by 
the    power    of   the   earl   of  L-eicefter,  in    the 
forty -ninth  year  of  Henry   the  Third.     But 
i  we  have  a  record  which  demonftrates  that  date 
i  to  be  falfe.     A  writ  of  fummons,  directed   to 
the  iherifts  of  Bedfordfhire  and   Buckinp;ham- 
'  fhire,   and  requiring  two  knights  to  be  fent  for 
j  each  of  thofe  counties,  is   extant  in   the  dole 
rroll  of  the    thirty-eighth  year   of  Henry   the 
I  Third,       And   there  is   a  claufe  in  the  great ^"^^5^^  Char, 
I  charter  of  the  ninth  of  the  fame  king,  where- gf^^^J^^"'^'';,^ 
j  by  it  is  declared,  that,  together  with  the  fpiri- Edition.    '' 

tual  and  temporal  lords,  other  inferior  freehol- 
i  ders,  et   omnes   de   regno,  by   wdiich   words   I 
I  underftand  the  whole  commonalty  of  the  realm^ 
:•  granted  to  the  king   the  fifteenth   part  of  all 
I  their  moveable  goods,  in   return   for  the  liber- 
ties accorded   to  them  in  that  charter.     Nor 
can!  difcover,   in  the  hiftory  of  thofe  times,. 
any  reafon  fijfficient  to  render  it  probable,  that 
fo  great  an  alteration  ihoidd  then  have  been 

made 
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BOOK  11.  made  in  the  conftitutlon  of  England.  But,  if 
^-""^  it  had  been  made,  it  miifl  naturally  have  pro- 
duced fome  difputes,  which  would  have  been 
taken  notice  of  by  fome  of  the  many  hiftori- 
ans  who  lived  in  that  age,  and  who  have  left 
very  large  and  particular  accounts  of  lefs  im- 
portant tranfa£tions.  The  Roman  hiflory  is  full 
of  the  diflentions  and  flruggles  between  the  pa- 
tricians and  plebeians.  The  fame  contefts  like-  \ 
wife  appear  in  feveral  other  mixed  governn^ents^' 
both  ancient  and  modern  ;  and  every  advantage, 
which  the  ariftocratical  or  the  popular  powers 
obtained  in  thofe  contefts,  is  diflin^tly  marked 
by  hirtorians.  But  the  Englifh  hiftory  is  quite 
filent  as  to  any  difputes  between  the  nobility 
and  the  people,  on  this  account,  from  the 
earliefi:  times  of  the  Saxon  government,  down 
to  the  reign  of  Charles  the  Firft.  Soon  after 
the  times  of  which  I  write,  we  find  the  king 
and  the  barons  engaged  in  civil  wars,  on  ac- 
count of  difputes  between  the  royal  prerogative 
and  the  liberties  of  the  nation,  in  which  the 
barons  were  fupported  by  the  arms  of  the  com- 
mons :  but  there  is  not  the  leafl  trace,  in  that 
part  of  our  hiftoi'V,  of  any  difiention  between 
the  barons  and  commons  concerning  this  quef- 
tion.  From  whence,  I  think,  we  may  prefume, 
that  the  right  of  the  commons  mu(t  have  been 
inconteflably  eftabliihed  by  cuflom,  and  inter- 
woven into  the  original  frame  of  our  govern-' 
•  ment.  For,  that  tlie  adraifiion  of  all  the  lower 
orders  of  freemen,  or  indeed  of  any  large  num- 
ber, to  the  great  council  of  the  kingdom,  and  to 

a  par- 
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'|i  participation  of  the  legiflative  power,  which  BOOK  IT. 
they  had  no  right  to  before,  iliould  be  fo  eafily  "' 
brought  about,  as   to  pafs  unobferved  by    any 
writer  who  lived  in  that  age,  is  hardly  conceiv- 
able.    Even  if  we  fuppofe  (as  fome  have  done) 
that  the  iitting  in  parliament,  which  is   now 
J|thought  fo  valuable  a  privilege,  was  then   re- 
Igarded  only  as  a  trouble  and  burthen^  the   lay- 
|ing  that  onerous  obligation  on  orders  of  men, 
|who   had  been  before   exempt  from  it,  muft 
Ipaturally  have   met  with  reliflance    and   op- 
jpofition  on   their  part.     But  that  it  was  ge- 
jnerally  feen  in  a  very  different   light   may  be 
inferred  from  the  a6l  of  the  fourth  of  Edward 
jtbe  Third,  which  is  thus  worded.     "  It  is  ac- 
'"  corded^  that   a   parliament   (hall   be   holden 
."  every  year  once,  and  more  often,  if  need  be." 
.(The  prefumption  is  ftrong,  that  they  to  whom 
the  king  accorded  this    Itatute  coniidered  the 
fervice  in  parliament  ^i  ^  ^rm7i?j^,  of  which 
they  earneftly  defired  the  frequent  enjoyment : 
otherwife,  they  would  not  have  petitioned  the 
crown  to  call  them   to   it  fo  often,  and  bound 
ithe  king,  by  an   exprefs  law,  not  to  omit   or 
|negle£l:  it.     And  ic  is  highly  probable  that  this 
flaw  did    only    confirm    ancient    ufage.       For 
Inothing  appears   in  the  wording  ot  it,  or  in 
the  hiftory  of  the  times,  to  induce  one  to  be- 
lieve, that  it  made  any  change  in  the  Englifh 
eonftitution.       We    know   indeed    that   lome 
Iboroughs,  which,    from   their  poverty,    were 
i unable  to  bear  the  expence  of  fending  members 
to  parliament,  declined  the  ule  of  that  privi- 
lege ; 
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BOOK  XL  lege :  but  no  argument  can  be  drawn,  from 
"^  thefe  particular  inflances,  to  the  general  fenfe 
of  the  comnions,  in  counties,  cities,  or  other 
more  wealthy  boroughs.  As  for  the  nobility, 
whofe  power  was  never  higher  than  in  the 
reign  of  Henry  the  l^hird,  it  feems  incredible, 
that  if  the  whole  legillative  authority  had,  be- 
fore that  time,  been  always  placed  in  them  and 
the  king,  they  ihouid  not  have  oppofed  the 
extenlion  of  it  to  fo  many  perfons  of  a  lower 
rank  in  the  ftate.  And,  with  regard  to  the  earl 
of  Leicefter,  it  was  not  his  interefl,  while  he 
was  afting  at  the  head  of  the  nobles  and  peo- 
ple, in  a  very  dangerous  conteft  again  ft  the 
crown,  to  make  any  innovations  offenlive  or 
diftafteful  to  either  of  thole  bodies.  Nor  is  it 
y.?vot.Clauf.pj.Q|3^|^jg  that  any  new  inftitution,  begun  bj 
ill  dorfo!  *  that  earl,  {hould  have  been  confirmed  and  per- 
petuated by  Edward  the  Firfi. 

Among  the  clofe  rolls  of  the  twenty-fourth 
year  of  that  king,  there  is  a  writ  of  lummons 
to  parliament,  in  which  it  is  afferted,  not  as  an 
innovation  introduced  by  the  earl  ot  Leicefter, 
but  a  maxim  grounded  on  a  mojl  equitable  law^ 
ejiabrifloed  by  the  forejlght  and  ivijdofn  of  f acred 
princes^  that  what  concerned  all  (Idould  be  done 
with  the  approbation  of  all ;  and  that  dangers 
to  the  whole  cormnunity  foould  be  obviated  by 
remedies  provided  by  the  whole  community . 

Some  very  eminent  writers  have  fuppofed, 
that  none  but  the  king's  inferior  tenants  in 
chief  were  at  firft  reoreiented  bv  the  kniphts  of 

L  J  O  ■ 

fhires  ;  but  there  is  no  ftifficient  evidence  to 

fupport 
1 
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I  fupport  that  opinion.    On  the  contrary,  it  ap-BOOK  il. 
!  pears  from  fome  of  the   moft  ancient  writs ^       "       ' 
;  now  remaining,  that  the  knights  were  fent  to 
reprefent   the  whole  community  of  the  county : 
and  how  this  expreffion  Ihould  (igni fy  the  m- 
ferior  tenants  in   chief,  exclufivelj   of  all  the 
other  freeholders,  I  do  not  well  comprehend* 
There  is  not  in  any  of  thofe  writs,  nor  in 
the  oldeft  we  have  for  fending  np  reprefenta- 
:  tives  from  cities  or  boroughs,  the  leaft  intima- 
tion that  fuch  eleclions  were  a  novelty  then 
introduced.     But  fome  writs  are  taken  notice 
!  of  by  Mr.  Tyrrel,  a  diligent  fearcher  into  re-S6«1'y''reI*s 
;  cords  on  this  fubjeft,  which  fet  forth  a  claimfiPP^^i'J'ifif 
I  of  certain  tenants  in  ancient  demefne,  before  thep.  60,  6i. 
;  fifteenth   year  of  Edward  the   Second,    that 
they  ought  not  to  be  charged  with  wages  to 
;  knights  of  the  (hire ;  forasmuch  as  they  and  their 
I  ancefiors,  tenants  of  the  fame  manor,  had,  from 
\  time  beyond  memory,    been  always  exempted,  by 
\  cufiomy  from  the  expences  of  knights,  fent  by  the 
']  community  of  their  country  to  the  parliaments  of 
\  the  king,  and  of  his  royal  progenitors.     If  nO 
'  wages  had  been  ever  paid  to  knights  of  the 
fliire   till   the   reign  of  Henry  the  Third,    it 
would  have  been  prepofterous  for  thefe  men 
\  to  tell  the  grandfbn  of  that  king,  that  thdy 
had  enjoyed  a  cuftomary  privilege  of  not  pay- 
,  ing   fuch    Visages  from    time    beyond  memory, 
:  which  is  defined  by  our   law-books  to  he  a 
time  antecedent  to  the  beginning  of  the  reign  of 
\  King  Richard  the  'Pird,  and  mu(t  be  fuppofed, 
'      Voi,.  Ill,  Q^  whea 
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BO  OK. II.  when  this  exemption  was  claimed,  to  go  much 
fu'tlitr   back. 

With  regard  to  cities  and  boroughs,  there 
are  Ukewife  extant  two  claims,  made  in  the 
reigns  of  Edward  the  Second  and  h  dward  tl^.e 
Third,  the  proceedings  upon  which  feem  de- 
cilive  of  the  fenfe  of  that  age,  concerning  the 
antiquity  of  the  cnftoms  ot  citizens  and  bur- 
gelles  coming  to  parhament,  and  from  towns 
that  were  held  under  fu'ojecls,  not  immediately 

See  the  notes     £  ^^^^  crown  ;   I  mean  the  cUiims  of  the  towns 

to  this  book,  .  '  1     -r*  n        1 

andMadox's  of  S.iuit  Albans  and  B-irnftable:  to  which  ] 
HUl.  of  the  ^^,;||-  o^^j  ^\^q  teftimonv  of  the  whole  le{?i{lature 
within  the  fame  age.  By  a  flatute  of  the  fifth 
year  of  Kichard  the  Second  it  is  enacted 
SeeKebie's  «<  th^.t  all  and  lingular  perlons^  and  commp' 
Statutes^Ric.jt  laities,  which  from    henceforth  (hall  hav< 

II.  Stat.  2.  ' 

ct  ann.  dom.  "  the  fummons  of  the  parliament,  (hall  comt 

1382,0.4.    tc  ffom  henceforth  to  the  parliamiCnts  in  th< 

•'  manner  as  they  are  bound  to  do,   and  hdv\ 

"  been  acciijlomed,  iv  it  kin  the  realm  of  England 

*'  of  old  times.    And  if  any  perfon  of  the  fami 

'*  realmj,  which  from  henceforth  (hall  havethi 

faid  fummons  (be  he  archbifhop,  bifhop,,ab 

''  bot,  prior,  duke,  earl,  baron,  banneret,  biigh 

*'  of  the  fiire,  citizen  of  city,  burgefs  of  borough 

*'  or  other  fingular  perfon  or  commonalty),  d 

**  ab'ent  himfelf,   and   come   not  at  the  fai; 

"  fummons  (except   he  may   reafonably    an 

"  honed'lv  excufe  him  to  our  lord  the  king; 

"  he  ihall  he  amerced  and  otherwife  punifhec 

'*  according  as  of  old  times  hath  been  ufed  to-  i 

*'  done  zvittin  the  faid  reahh  in  the  faid  cafe. 
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No  diilindion  is  made  in  this  ilatute  between^ OOk:  if- 
the  antiquity  of  fummons  to  parhciiient  fent^  ^ 
to  the  greater  nobility,  and  thole  to  Citizens, 
burgeiTes,  and  knights  of  the  (hires.  All  are 
fpoken  of  as  having  been  acaijlomed  of  eld  times 
Yo  Cdme  thither',  and  the  ancient  penalties  for 
hon- attendance  are  referred  to  as  the  rule  for 
punifhing  thofe  who  (hould  abfent  themfelves 
for  the  future.  It  feems  very  difficult,  if  not 
impoflible,  to  reconcile  thele  expreffions  to  the 
'opinion  of  thofe,  who  date  the  admiffion  of 
the  commons  into  the  parliaments  of  this 
realm,  fo  near  to  the  times  when  this  ftatute 
jwas  enabled  as  the  reign  of  Edward  the  Firft, 
or  of  Henry  the  Third.  But,  befides  thefe 
authorities,  drawn  from  ftatutes  and  records, 
very  evident  indications  of  the  prefence  of  the 
people  in  the  national  councils,  and  of  their 
"being  conftituent  parts  thereof,  though  in- 
deed in  a  confufed,  diforderly  manner,  are  to 
be  found  in  fome  ancient  hiftories,  and  con- 
temporary accounts  of  tranfa^lions  in  parlia-^ 
flment,  during  the  times  which  I  write  of,  viz. 

'^frorn  the  death  of  Edward  the  Conteilbr  to  that 
of  Henry  the  Second. 

Neverthelefs    it    is    certain,    that    in  thofe 
times,  and  long  afterwards,  ordinary  bufinefs, 

^|and  even  fome  arduous  affairs  of  the  kingdom, 

f"  were  frequently  treated  of,  and  determineJ,  by 

the  nobles  alone,  who  niet  according  to  ancient 

Scuftom  three  times  in  a  year,  namely,   on  the 

'  3 great  feftlvais  of  Chriftmas,  Eafter,  and  Whit- 

luntide.      It    would    have    been    too    incon- 

O  2  venient 
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BOOK  II.  venient  to  fummon    fo   often,    and  from  the 
"       ^moO:  diftant  parts  of  England,  all  the  citizens, 
burgelTes,  and  knights  of  the  Ihires;  nor  could 
their  conflituents  have  fnpported  the  expence 
of   their  wages  and  traveling  charges.      But 
the  aflemblj  of  the  nobles  was  convened  with 
more  eafe  ;  and  appears  to  have  adled,  not  onljr 
as  a  council  of  ftate,  and  fupreme  court  of  ju- 
dicature, but  as  bqing  authorifed,  by  permif- 
lion  and  common    confent,    to  exercife  forne 
degree  of  parliamentary  power,  the  limits  of 
which  were  not  accurately  defined.    The  king 
was  always  prefent  in  it,  and  fometimes  wore 
his  crown,   as  he  does  now  in  full  parliament; 
Mmfb-^ir^l^  the  nobihty  likewife    being  dreft  in  their 
Huntirgdon.  robes.    We  are  told  by  fome  ancient  writers, 
Will.  I.        that  William  the  Firll:  kept  his  court,  and  held 
thefe  affemblies,  at  Chriftmas  in  Glocefter,  at 
Eafter  in  Winchefter,  and  at  Whitfuntide  in 
^:^* .      Wefimlnfter:  but  it  alfo  appears,  that  he  con- 
fub  ann*.    '    vcntd  them  occafionally  in  fome  of  his  other 
1069.  cities.     For,  intending  to  celebrate  his  Chrift- 

mas at  York  in  the  year  one  thoufand  and 
jjxty-nine,  he  ordered  his  crown  and  other 
regalia  to  be  carried  thither  from  Winchefter. 
This  change  of  place  was  for  the  eafier  difpatch 
of  bufinefs  in  the  leveral  counties,  and  that  all 
parts  of  the  kingdom  might  be  favoured,  in 
their  turns,  with  the  benefit  of  thefe  meetings, 
wherein  our  monarchs  difplayed  their  utmoft 
ftate  and  magnificence.  William  of  Malmf- 
L.  iii.  f.  63.  bury  fays,  that,  on  fuch  occalions,  the  above- 
mentioned  prince  made  very  fplendid  feafts,  for 

the 
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i  [the  entertainment  of  thofe  who  came  to  attendBOOK  11. 
Jhis  council;  and  fummoned  thither  all  his  fpi-' 
ritual  and  temporal  nobles,   that   the  embaf- 
fadors  of  foreign    nations   might  admire  the 
pomp  of  fo  numerous  an  aflembl/,  as  well  as 
the  fumptuoufnefs  of  the  banquets  provided  for 
them.    The  fame  magnificence  in  feafting  was 
-continued  by  his  fuccefTor,  but  dropt  by  Henry 
the    Firft.      Stephen    revived    ir^    with    great 
lluftre,    at   the    beginning   of  his   reign,    and 
would  doubtlels  have  perfevered  in  it  till  the 
end  pf  his  life,  if  the  troubles  of  his  kingdom, 
and    the  wretched   poverty  which  they  foon 
I  brought  upon  him,  had  not  prevented  him  from 
indulging  the  liber.ility  of  his  nature.    It  has 
been  mentioned  in  th^-  former  part  of  this  book, 
that  Henry  the  Second  wore  his  crown,  in  meet- 
lings  of  this  nature,  at  Lincoln  and  Worcefter; 
in  the  laO:  of  which  cities  he   made  a  folemn 
vow,  that  he  would  wear  it  t^o  more.    But  the 
omiflion  of  this  ceremony  <.'d  not  alter  the  cuf- 
j  torn  of  fummoning  the  n.mility,  at  the  ufual 
i  feafons  of  the  year,  when  the  king  was  in  Eng* 
i  land.      It  frequently  happened,    that  the  oc^ 
I  cafions    for    calling    the    commons   to  parlia- 
(  mtnt  fell-m  with  thoie  feiilvals ;   and  in  that 
cafe,  I  prelume,  the  lummons  being  fent  to 
I  the  counties,  cines,  and  boroughs,  converted 
fuch  councils  into  full    and  compleat  parlia- 
ments. Of  this  we  have  an  Inftance  in  the  firft 
year  of  King  Stephen,   which  is  partlcuhrly 
confidered  in  one  of  the  notes  to  this  book, 
liiimong  other  proofs  drawn  from    hiftory,  of 

Q  3  the 
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BOOK  II.  the  prefence  of  the  commons  in  the  parlia- 
menc  of  this  kingdom  during  the  period  from^o 
the  death  of  Edward  the  Confeflbr  to  that  of 
Henry  the  Second.      There  is  alio  reafon  to  ' 
believe,  that  the  above-mentioned  council,  held 
at   Worcester,    was    a    full    parliament.     But  f 
neither  the  number  of  reprefentarives,  nor  the 
modes  of  reprefentation,    were    fo  abfolutely  > 
fixed,  as  not  to  be  liable  to  occafional-  varia-  ] 
tions  at  the  will  of  the  crown.     Perhaps  the  i 
principal  magillrttes    of  cities  and  boroughs^ 
may,  at  fome  times,    have  been- deputed,   by  ^ 
virtue  of  their  otiices,  to  reprefent  thofe  com-  . 
munities.     And  it  feems  that,  in  conformity  ' 
to  the  ancienr  German  cuftom,  fo  far  as  could, 
be  pradifed  when  the  affsmblies  of  the  nation   ' 
were  no  longer  convened  in  open  plain?,  none, 
of  the  inferior  orders  of  freemen,  refiding  in  or 
near  the  place  where  the  parliament  met,  were" 
excluded  from  attending  it  in  their  own  per- 
Jons,  the  number  of  them  being  only  limited 
"by  the  capacity  of  the  building  in  which  they  J 
aliembkd.     Much  confufion  muft  have  arifen 
from  a  liberty  of  this  nature;  and  it  certainly 
was  a  great  improvement  of  the  Engliih  coniti- 
tuticn,  when  the  lords  were  feparated  from  the 
commons,  and  none  of  the  latter  admitted  into 
the    national    councils   but    by    a  regular   and 
fixed   n^echod   of  reprefentation.      i\mong  the 
free;  olders,  of  whofe  pretence  in  parliamentary 
meetings  a  dilHna  notice  is  taken  by  the  hiilo- 
naiis^  of  the    times   treated   of   in    this   uork, 
>ve  find  many  of  the  inferior,  fecular  cieigy' 

an 
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an  order  of  men  who    were  certamly  of  too^QQK  IL 
great  eftlmatlon  and  account  in  tb,e  ftate   not'        ^ 
to  have  had  a  (hare  in  the  legiflature,   either 
perlonally,  or  by  reprefentatives.     There  are 
jnot,  indeed,    any  wri^s  of  fnmmons  now  re- 
rnaining,  which  require  prodors  to  be  feat  for 
them  to  the  parliaments  of  this  kii^gdom  be- 
;  fore  the  twenty-tliird  year  of  Edward  the  Firft :  J^^  Amial. 
ibut  from  the  annals  of  Burton  it  appear?,   thatp''"^''^';  ^^,^ 
I  the  whole  body    of   the    clergy    v/ere  fo  re-anu.  1255. 
jpref^nted    in    the  thirty-ninth  of   Henry  the^^^^^^;;:^-;^ 
I  Third:   nor  is  it  remarked  as    a  novelty  byoa  ihisbook. 
I  any- of  the  hiftorians  Vv'ho  wrote  in  that  age, 
'though,  being  all  ecclellailicks,  they  probably 
I  would  have  thouglit  it  mo'-e  worthy  of  o43fer- 
I  vation,  than  any  event  wherein  the  laity  alone 
I  were  concerned.  It  may  be  therefore  prefumed, 
\  that  not  only  the  attendance  of   the  inferior 
I  clergy  in  parliament,  which  is  evidently  proved 
I  by  many  pafiages  in  more  anc.ent  hiflorians, 
'  but  this  kind  of  reprefentation  of  them^  had 
been  cuftomary  long  before.     In  later  times, 
from  a  defire  of  independence  on  the  ftate,   to 
which   they   were  incited   more  and  more  by 
the  pope,  they  gradually  withdrew  tbemfelves 
I  from    any    attendance    in    parliament,    either 
!   perlonally,     or    by    reprefentation  ;    fo    that, 
f   after  the   reign  of  Henry   the  Sixth,   they  are 
I   hardly    ever     mentioned      as    prefent    there; 
j   although,  in  the  twenty-firft  year  of  Kichardv.  Rot  Pari. 
j    the  Second,  the  commons  had  fne/vn,  in  a  pe-^i  R.  H. 
tition  to  the  king,  .6ow  that  before  thofe  times 

Q  4  miifij 
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BOOK  II.  many  judgements   and  ordinances y    made  in  the 
times  of  the  progenitors  of  our  lord  the  king  in 
parliament^    had   been  repealed   and  dijannulled 
becaiije  the  flate  of  the   clergy  were  not  frefent 
in  parliammt,  at  the  making  oj   the  faid  judge- 
ments and  ordinances.      Upon   the  reformation 
of  religion,   in  the  reign  of  Edward  the  Sixth, 
HUt^of  Con  ^^^  affenipt  was  made  in  convocation  to  have 
vocation., "p"!'^'^^  lowcf  houfc  United  to  the  houfe  of  com- 
429,  430.      mons,  according  to  ancient  cujiom,  Jicut  ah  anti^ 
quo  fieri    confuevit.      It  was  alfo    propofed   to 
Qwten  Elizabeth,   but   reje^ed.     The    clergy 
See  Append,  coiitinu  d  to  tax  thenifelvcs  in  a  feparate  body 
Hiii.ouhe    ^^^^  ^^^'^  reltoration  of  Charles  the  Second;  loon 
Retoimation,  after  which  they  were  taxed  in  the  lame  man- 
nuinb.  18.      jjgj.  ^^^j  conjointly  with  the  reit  of  the  com- 
mons ;    and  have  ever  fince  been  reprefer.ted  in 
parliament   by  the   fame   perlonsj  which   has 
more  embodied  them  with  the  laity,  an'd  pre- 
vents the  letting  up  of  d  church  inccreft  diflind 
from  tliat  of  ti.e  people.  It  is  remarkable,  that 
this    very   important  alteration    in   the  Itate  of 
this  kingc'om  was   made  without  any  law^  by 
agreement  with  the  clergy.     And   thus  feveral , 
others    m.iy    have    happened    before,    in    the 
methods  by  which  thole,    to  whom  our  an- 
cient conllitution  had  given  a  (hare  in  the  le- 
giflative  povv^er,  exereifed  that  great  privilege, 
durii^g  1  l,e  courle  of  io  many  centuries,  as  have 
palled  hnce  the  Saxons,  or  even  fincc  the  Nor- 
mans tiril:  came  into  this  ifland.     Some  orders 
ot  men,  who  had  before  attended  perfonally  in 

our 
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[Dtir  great  councils,  or  parliaments,  may,  from  book  ii, 
|the  increafe  of  their  numbers,  or  from  other '  "  "* 
Imotives  of  convenience,  have  come  by  repre- 
fentatives  ;  and  the  mode  of  reprefentation  may 
have  occafionally  varied:  but  all  this,  I  pre- 
fume,  was  done,  and  the  whole  fyftem  of  thole 
affemblles  was  finally  fettled,  without  any 
change  in  the  principles  of  the  ancient  conftitu- 
tion,  and  on  the  foundation  of  undifpiited^  ori- 
ginal rights.  The  prefence  oi  the  people  m  the 
Saxon  councils,  and  their  having  had  a  fhare  in 
the  higheft  ads  of  legiflatureaud  government, 
even  till  the  entrance  of  the  Normans,  teems 
to  be  proved  very  ftrongly,  from  the  preambles 
of  laws  and  other  proctedings  of  thofe  councils, 
and  from  the  words  of  the  befl  hiftoriaiis  who 
lived  near  to  thofe  times.  On  this  long  ufage, 
JI  conceive,  their  right  \vas  efiablilhed  ;  and  it 
appears  to  have  been  continued  under  William 
the  Conqueror,  with  other  cuftoms  and  rights 
Iconfirmed  by  him  to  the  nation;  and  under 
his  fucceflbrs  by  like  fandlions  of  ancient  li« 
berties  granted  in  repeated  royal  charters.  Ac- 
icordingly  we  find,  that  fo  long  ago  as  the  fe- 
jcond  year  of  King  Henry  the  Fifth,  the  houfe 
lof  commons  aliert,  in  their  petition  to  the 
king,  that  //  ever  hath  been  their  liberty  and 
freedom^  that  there  Jljould  no  Jlatute  or  lazv  be 
made  without  their  ajfent ;  and  that  they  are, 
lend  ever  have  been^  a  member  of  the  par  Ha' 
\ment:  which  claim  was  not  difallowed  either 
ib)  the  lords  or  the  king. 

Upon 


234  HISTORY   OF    THE    LIFE 

BOOK  II.      Upon   the  whole,  it  feems  that  the  pari la'- 
*'  ments,  during  the  times  which  I  write  of,  con- 

tained  in   them  the  firjl  elements  of  thofe  we 
have  now :   but  were-  only  a  rough  draught,  in 
which  regularity  and  decorum  were  abfolutely 
wanting.      Nor   was    that   balance   of  fcwer^ 
which  makes  the  perfc£lion  of  our  prefent  con^ 
flitution,  yet  fixed  in  thofe  aflemblies-     For^' 
the  property  of  the  commons  were  (o  unequal 
to  that  of  the  nobles,  and   the  feudal  obliga-v. 
V.  Rot.  Pari.  j-JQj-jg  Q^  the  inferior  landliolders    to   tlie  lords 
B.  2L  '   '     they  held  under,  created  fuch  a  dependance  of^ 
the  former  on  the  latter,  that  although,  in  the 
idea  and  fcheme  of  the  government,  a  popular 
power  was* mixed  with  the  regal  and  ariftocra4 
tical,  yet,  in  reality,  the  fcale  oF  the  people 
ivas  not   weighty   enough  to   make  a   proper^j 
counterpoife  to    either   of   the   other.       Th& 
changes  made  in  the  peerage,  the  relaxation  oil 
feudal  laws,  and  the  diffufion  of  wealth  amongj 
the  lower  orders  of  freemen,  produced   after- 
wards a  preat  difference  in  the  ftate  of  the  le-f 
giflature:  but   the   hiitory  of  theie  events  be-J- 
longs  not  to  my  lubjec^. 

All  feudal  governments  were  monarchic al^'^, 
and  could  no  more  fubfiil  without  a  king, , 
than  an  army  without  a  general;  the  rojail 
power  being  confidered  as  thelource  of  all  dig-- 
niry  and  command  in  that  fj'ftem.  But  neither': 
could  monarchy  in  fuch  a  government  be  fuf- 
taiiied  without  a  nobility,  nor  chat  nobility' 
Without  inferior  orders  oi  freeholders  ;  the  feu-  • 

dat! 
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[!al  notions  requiring  all  thefe  ranks  in  the  com- BOOK  ir. 
jnunity,  and  connedting  them  together  by  re- ' 
jiprocal  duties.  The  degrees  of  power  appro- 
priated to  each  of  thefe  orders  were  different 
n  different  countries,  and  even  in  the  fame 
•ountries  at  different  periods.  During  the  age 
Ihat  I  write  of^  the  regal  power  in  this  king- 
dom, though  limited  by  a  mixture  of  Arifto- 
Iracy  and  Democracy,  was  very  great.  The 
execution  of  all  laws  was  entruded  to  the  king, 
iind  none  could  be  made,  repealed,  or  altered, 
fvithout  his  aifent.  It  was  by  iiim  that  the 
jvhole  ftate  exerted  its  energy,  either  in  peace 
j)r  in  war.  He  treated  with  foreign  powers  ; 
he  made  alliances  and  confederacies,  offeniive 
or  defenlive  ;  by  him  peace  was  concluded,  by 
|aim  war  was  declared.  He  was  the  general  of 
J:he  armies  formed  by  knight- iervice,  or  by 
?:ommutations  for  that  fervice  ;  nor  could  any 
bther  fpecies  of  military  force  exift  in  the 
realm,  without  being  fubjedt  to  his  orders,  as 
commander  in  chief.  Appeals  were  carried  to 
him  from  all  the  inferior  courts  of  juftice ; 
and  in  his  own  court  he  exercifed  a  lovereign 
judicature,  without  appeal.  He  had  many 
offices  to  beflov/,  wd:iich  created  him  a  preat 
number  of  dependants  and  friends ;  but  his 
chief  power  arofe  from  the  multitude  of  fiefs, 
which,  by  efcheat,  or  by  forfeiture,  were  con- 
tinually falling  into  his  hands.  The  influence, 
our  prefent  government  may  be  fuppofed  to 
derive  from  the  emoluments  it  confers,  is  by 
no  means  equal  to  that  which  the  crown  muft 
I  have 
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BOOK  n.have  obtained,  while  the  feudal  law  was  in  vi- 
"^  ^Q\xx^  from  a  prudent  condu£t  in  the  difpofal  of 
thefe  vacant  fiefs,  A  place,  or  pt ujlon,  held  du- 
ring the  pleafure  of  the  king,  or  even  for  life,  is 
a  much  lefs  valuable  gift,  than  lands  of  inheri- 
tance, fome  of  which  had  great  dignities  and 
privileges  annexed  to  them,  befides  their  rents 
and  profits.  A  court,  which  had  fuch  im- 
menfe  and  lafting  benefits  to  confer  on  thofeit 
favoured,  mull:  have  had  many  fuitors,  among 
all  ranks  of  men,  perpetually  follicitous  to  gain 
its  good- will,  and,  by  confequence,  ready  to 
obey  its  orders.  Nor,  when  baronie.,  or 
other  fiefs,  had  been  granted  by  the  kmg,  did 
the  dependance  upon  his  favour,  with  regard 
to  thofe  poffeffions,  entirely  ceafe.  For  the  ^ 
right  of  wardfllip  over  the  heirs,  in  cafe  of  mi-  | 
norities,  made  all  the  great  families  afraid  of 
offending  the  fovereign,  who  might  happen 
loon  to  have  the  cuflody  and  education  of  their  ;'| 
children  committed  to  him  by  law,  as  well  as 
the  care  of  their  eftates,  during  the  time  of 
fuch  cuflody.  And  certainly  there  could  not 
be  a  more  irrefiftible  bribe  to  avarice,  ambition, 
or  love,  than  the  hand  of  a  rich,  a  noble,  or 
a  beautiful  heirefs,  which  the  king,  as  feudal 
lordj  was  often  able  to  grant.  This  power 
alone,  as  it  affeded  the  interefts  and  paffions  of 
men  in  the  higheft  degree,  was  greater  than 
any  the  crown  pofleifes  now,  and  very  dange- 
rous to  the  public. 
See  Bvironm,  Another  feudal  prerogative  was  the  altering 
.  1.  p.  J*.     ^^  ^j^^  fervice  by  which  lands  were  held  ;  of 

which 
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which  Mr.  Madox   gives   an   inftance   underBOOK:  ir. 
King  John,  who  ordered  an  eftate,  which  un-         ^ 
der  his  brother,  King  Richard,  had  been  held 
by  knight-fervice,  to  be  held  by  the  fervice  of 
the  fakonne,  a  fpecies  of  ferjeanty. 

The  wealth  of  the  crown,  in  the  times  of 
which  I  write,  was  a  great  fupport  of  its  power. 
The  ancient  demefne,or  land  eftate  of  the  crown,  See  Brady 
as  recorded  in  Domefday-book  by  Wi\]hm^\[^'^* 
the  Firft,  confided  of  fourteen  hundred  and  Davenant  on 
twenty-two  manors  in  different  counties,  be- ^^^""^P^'°"* 
fides  fome  fcattered  lands  and  farms  not  com- 
prehended therein,  and  quit-rents  paid  out  of 
feveral  other  manors.  Much  of  this  ancient 
patrimony  of  the  kings  of  England  was  ali- 
enated in  the  reign  of  King  Stephen;  but 
the  refumption  made  by  Henry  the  Second 
(of  which  an  account  has  been  given  in  the 
former  part  of  this  book)  recovered  all  thofe 
alienations,  except  only  the  lands  which  had 
been  granted  to  the  church,  and  which  pro- 
bably did  not  exceed  what  mud:  be  added  to 
the  number  in  Domefday-book,  viz.  the 
edates  of  the  crowir  in  the  four  northern  coun- 
ties, and  in  fome  parts  of  Wales,  which  were 
fubdued  after  the  death  of  the  Conqueror, 
who  caufed  that  furvey  to  be  made.  It  is 
therefore  evident,  that  a  vad  diare  of  the  lands 
of  England  was  poiTefled  by  Henry  the  Second, 
which  was  a  condant  fupport  to  the  royal 
dignity,  independent  of  all  taxes  or  impofitions 
on  his  fubje6ls,  and  which  v/as  conddered  as  a 
facred  and  inalienable  patrimony,  tranfmitted 

to 
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BOOK  ilto  him  from  his  anceftors,  the  ancient  kings  of  I 
England;  for  it  appears  bv  Domefday-book, 
that  all  the  demefne  lands,  affigned  therein  to 
the  crown,  belonged  to  it  in  the  reign  of  Ed- 
ward the  Confeflbr.  But  it  will  be  neceffary, 
in  treating  of  the  royal  revenue,  to  give  a  par- 
ticular account  of  that  famous  record,  which  is 
-  called  by  Sir  H.  Spelman,  if  not  the  mojl  an- 
cient, yet  without  confrQverJy  the  moft  venerable 
monument  of  Great  Britain,  It  confifts  of  two 
volumes,  which  together  contain  a  defcrip- 
tion  of  all  the  lands  in  England,  except  the 
four  northern  counties,  made  by  order  of  Wil- 
liam the  Firfl:,  with  the  advice  of  his  parlia- 
ment, in  the  year  one  thoufand  and  eighty-fix. 
But  it  feems  not  to  have  been  finiflied  till  the 
following  year,  which  was  the  laft  of  that  king. 
V. L.  Ellenfis  For  the  execution  of  this  great  furvey,  fome  of 

Lib^Tibenu's^^?  ^^'"^"^  ^'^^'^  ^^^^  commilTioners  mto  every 
A.vi.  ^i^^>  a»^  juries  fummoned  in  each  hundred, 

out  of  all  orders  of  freemen,  from  barons  down 
to  the  loweft  farmers,  who  were  fworn  to  in- 
form the  commiffioners  what  was  the  name  oC 
each  manor,  who  had  held  it  in  the  tmie  oj 
Edward  the  Confeffor,  and  who  held  it  then ; 
how  many  hides,  how  much  wood,  how  much 
pafKire,  how  much  meadow-land,  it  contained; 
how  many  ploughs  were  in  the  demefne  part 
of  it,  and  how  many  in  the  tenanted  part; 
how  many  m.ills,  how  many  fifn-ponds,  or 
fisheries,  belonged  to  it ;  what  had  been  added 
to  it  or  taken  a'vvay  from  it;  what  was  the  va- 
lue of  the  whole  together  in  the  time  of  King 
Edward,  what  when  granted  by  William,  what 

at 
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at  the  time  of  this   furvey  ;  and  Vt^hether  It  ^  00  K  IT. 
might  be   improved,  or  advanced  In  its  value.'       "       ' 
'They  were  likewife  to  mention  all  the  tenants 
of  every  degree,  and  how  much  each  of  them 
shad  held,  or  did  hold  at  that  time  ;  and  what 
i  was  the  number  of  the  flives.    Nay,  they  were 
j  even  to  return  a  particular  account  of  the  live 
j  flock  on  each  manor.     Thefe  inquifitions,  or 
!  verdi6ls,  were  firfl  methodifed.in   the  county, 
j  and  afterwards  fen t  up  Into  the  king's  Exche- 
I  quer.    The  lefler  Domefday-book  contains  the 
originals  fo  returned  from  the  three  counties  of 
Effex,  Norfolk,  and  Suffolk.     In  thefe  the  live 
flock  is  noted.     The  greater   book  was  com- 
piled, by  the  officers  of  the  Exchequer,  from 
the  other  returns,  with  more  brevity,  and  a  to- 
tal  omiffion  of  this  article,  v^hich  (as  appears 
by  the  exprefiions  of  contemporary  hiftorians) 
gave  much  offence  to  the   people  :    probably 
becaufe  they  apprehended,  that  the  defign  of 
the  king.   In  requiring  fuch  an  account,  was  to 
make  It  a  foundation  for  feme  new  impoiition. 
And    this   apprehenfon    appears   to    have  ex- 
tended itfelf  to  the  whole  furvey  at  that  time. 
But,  whatever  jealoufy  it  may  have  raifed,  It 
certainly  was  a  work  of  great  benefit  to  the 
publick  ;  the  knowledge  it  gave  to  the  govern- 
ment of  the  {late  of  the  kingdom  being  a  moft 
necefl'ary  groundwork  for  many  improvem.ents, 
wjth  relation  to  agriculture,  trade,   and  the  in- 
creafe  of  the  people,  in  different  parts  of  the 
country;   as   well  as  a  rule  to  proceed   bv  in 
tlie  levying  of  taxes.     It  uas  alio  of  no  Imall 

urilirv 
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BOOK  11. utility  for  the  afcertaining  of  property,  and  foi 

'^  the  fpeedy  decifioii  or  prevention  of  law-fuits, 

In  this  light  it  is  confidered  by  the  author  oi 

the  dialogue  iie  Scaccario,  who  fpeaks  of  it  a; 

X.i.  c.  i6.  the  completion  of  good  policy  and  royal  can 
for  the  advantage  of  his  realm  in  William  the 
Conqueror ;  and  fays,  it  was  done  to  the  in- 
tent, that  every  man  fhould  be  farisfied  with  his 
own  right,  andnotufurp  with  impunity  what 
belonged  to  another  He  like  wife  adds,  that 
it  was  called  Domefday-book  by  the  Englifli, 
becaufe  a  fentence,  arifing  from  the  evidence 
there  contained,  could  no  more  be  appealed 
from,  or  eluded,  than  the  final  doom  at  the  day 
'  of  judgement.     From  this  authority  given  to 

it,  one  Ihould  fuppofe  that  the  verdids,  on 
which  the  regifter  had  been  grounded,  were 
found  in  general  to  be  faithful ;  notwith- 
ftanding  the  confeffion  made  by  Ingulphus,  ab- 

V.  Hlft.  In-  |3Qt  Qf  Croyland,  that  with  refpe6l  to  his  abbey 

Gafe  *p^79.  ^^^  return  was  partial  and  falfe.  For  it  does 
not  appear  that  the  defign  imputed  to  Ralph 
Flambard,  as  minifter  to  William  Rufus,  of 
making  another  and  more  rigorous  inquifition, 
was  ever  put  in  execution,  or  that  any  amend- 
^  ments  were  made  in  either  of  the  books.  I 
mull  obferve,  that  many  lands  are  declared  in 
thole  records  to  be  of  much  greater  value  when 
this  furvey  was  made,  than  in  the  time  of  Ed- 
ward the  Cdnfeiibr,  and  capable  of  being  ftill 
very  confiderably  improved  by  more  cultiva- 
tion. But  from  other  evidence  it  appears,  that 
the  four  nothern  counties  were  then,  for  the 
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moft  part,  In  a  wade  and  defblate  condition  ;^^OK  if 
which,  I  prelume,  was  one  reafon  of  their  not^     "^ 
being  furveyed  together  with  the  others.    It  is 
furprifing,  that   this  defeat  was  not  afterwards 
fupplieii   by  a  fimilar  inqullition.     The  above- 
mentioned  author  of  the  dialogue  de  Sca'ccario^*'^'<^'Jo 
tells  us,   that,  from  the  Norman  conqueft  till 
the  reign  bf  Henry  the  Fir  ft,  the  rents  due  to 
the  king  were  accuftomed  to  be  paid  in  provl- 
I  lions  and  necelTaries  for  his  .  houfehold ;    but 
I  that  prince,  about  the  middle  or  towards  the 
!  end  of  his  reign,  being  moved  with  the  com- 
I  plaints  which  were  frequently  brought  to  him, 
;  from  thofe  who  tilled  his  demefne  lands,  of  the 
:  great  oppreffions  they  fufFered,  by  being  obliged 
I  to  bring  vidluals  and  other  provifions,  for  the 
I  ule  of  his  houfehold,  to  different  parts  of  the 
1  kingdom,  from  their  own  dwellings,  did,  with 
j  the  advice  of  his  parliament,  fend  commiffioners 
]  over  England,  to  take  an  eftimate  of  the  value 
[of  what  they  thus  paid  in  kind;    and  thefe, 
reducing  it  into  money,  appointed  the  (herifF  of 
j  each  county  to  put  together  all  the  fums  arifing 
•  from   the    fald   lands    contained  therein^  and 
;  account  with  the  Exchequer  for  the  whole  coI-» 
I  ledlion.     Yet  it  is  certain,  notwithftandingthe 
i  authority  of  this  treatile,  which  is  kept  among 
?  our  records,  that,   before  the  reign  of  Henry 
I  the  Firil,  the  rents  of  the  crovv'n,  from  thofe 
ji-Who    occupied  its  lands    in  ancient  demefne, 
I  were   often   paid  in  money.     But  the  convert- 
=  ing   all   fuch    rents,    in    the    manner  above- 
defcribed,  into  pecuniary  paymentSj  is  a  me- 
Vol.  IIL  R     '  morable 
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BOOK  II.  morable  a£l  of  that  reign.  If  a  moderate  || 
""  '  compofition  was  taken  (as  there  is  reafon  to 
believe^  this  alteration  was  a  great  relief  to 
the  tenants.  But  though  the  revenue  of  the 
crown  was  leilened  tliereby  in  real  value, 
the  money  brought  into  the  treafurv,  which 
might  be  apphed  to  any  fervices,  of  war  ou 
other  exigencies,  was  in  many  refpeds  more 
commodious  and  more  delirable  for  the  king. 
And  the  frequent  occafion  Henry  had  for  fup- 
plies  of  this  kind,  by  reafon  of  the  quarrels 
'he  was  engaged  in  for  the  defence  of  his  terri- 
tories or  allies  on  the  continent,  mud  naturally 
have  inclined  him  to  prefer  this  mode  of  pay",, 
ment  to  a  greater  profit  from  the  methods  ' 
before  in  ufe. 

From  the  account  before  given  of  the  nuni- 
ber  of  manors  belonging  to  the  crown,  as  i^s 
ancient   inheritance,  it  appears  that  the  king, 
in  the  times  of  which  1  write,    was   beyoiid 
comparilon  the  greateft  landholder  in  England  : 
but,  beiides  his  demefnes,   he  had  frequently 
in  his  poiitflion,  by  elcheats,  feizures,  or  for- 
feitures,   the   lands    of    many   of   his  vaffals. 
Hift  o^fThe    ^ow  confiderable  a  revenue  arofe  from  hence 
Exchequer,    to    the    crown    may  be  judged    from    thefe 
^' ^°' P-^°3»in{lances.     In  the  leventeenth    year   of  King 
""  Henry  the  Second,  there  were  in  his  hands  feven 

baronies,  of  which  four  belonged  to  earldoms ; 
and  in  the  thirty-firfl  of  the  fame  king  eight 
baronies,  belonging  likewiie  to  earldoms,  the 
lands  ariiiexed  to  the  office  of  conftable  of  Eng- 
land, with  twelve  other  baronies,  or  kmghts- 
'  '        .  fees 
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fees  of  great  value.     Many   leffer  oiiices   andBOOK  IL 
fiefs  of  different   kinds  ofreti  fell  to  tbiC  crown ^        ' 
by  devolution    or  forfeiture,    all    wliich   pro- 
duced   together   a   very   aiiiple  income.     The 
greater  elcheats  were  let  at  farn^,  or  co'nmkted  .-  . 

to  the  cuftcd  V-  or  perfons  appointed  by  the  king, 
to  whom  they  accounted  for  the  profits.     Mr. 
Madox  fays   (though  v*/ith  fome  doubt),   that, 
about  the  latter  end  of  king  Henry  the  Second's 
reign,  the  officers  oF  the  Exchequer  began    to 
form    an    efcheatry.     It    appears  that,   in   this 
reign,  the    vacant  bifhopricks,   and  other  pre- 
lacies, which    were   of  royal    foundation,  ef- 
•cheated  to  the  crov/n ;    and,  till  a  new  ele6lion 
was  made  of  a  biihop  or  abbot,  the  king  en- 
f  joyed  the  revenues  and  profits  of  thofe  fees,  as 
j  he  did  of  other  efcheats.     Peter  of  Blois,  iu^-'^^^-  ^^ 
I  his    continuation  or  in£iulDhus,    arlirms,  that 
j   William  Ptufus,  feduced    by  the   counfels    of 
\  Ralph  Flambard,   his  principal   minifier,   was 
1  the  firft  kinp"  of  Eno'land  who  bep\an  the   evil 
pra6lice   of  retaining^  to  his   own   benefit  thefe 
I   facred  revenues,  which  his  father,  and   all   his 
Anglo-Saxon    predeceflbrs,   had  religioufly  and 
flriclly  refunded  to   the  next   fucceeding    pre- 
'lates.      This  teflimony  is  confirmed  by  Orderi- 
■cus  Vitalis,  who  fays  that,   before  the  entrancep.  678,  679, 
of  the  Normans,  the  cuflom  of  England  was/^  ^^'^"^^  *°S9" 
that  the  biihop  of  the  diocefe  took  care  of  the 
revenues    of  vacant    abbies    therein,    and    tlie 
rarchbifnop./ in  like  manner,   of  vacant  bifnop- 
ricks  in  his  province.      Both  thefe  v/riters   ex- 
i:claim  againii  the  alteration  made  by  William 
■Rufus,  as  a  lacnlegious  invafion- of  the  goods 
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of  the  church.  Yet  it  was  certainly  juilifiablc 
by  the  feudal  principles  then  eftabliftied  by  law 
in  England.  For  churchmen  who  held  their 
temporalities  of  the  crown,  as  baronial  eftates, 
having  no  heirs  who  could  claim  by  defcent 
from  them,  their  fiefs  at  their  deceafe  reverted 
to  the  crown;  as  all  other  baronies  did  upon 
failure  of  heirs,  and  for  the  fame  feudal  reafons. 
Nor  was  the  king  lefs  entitled,  as  immediate 
lord  of  fuch  fiefs,  to  the  revenues  and  profits 
of  thefe  lands,  than  of  the  others  fo  efcheated. 
But  the  keeping  bifhopricks  and  abbies  void 
beyond  a  reafonable  time,  for  the  fake  of  re- 
taining fuch  profits,  was  undoubtedly  blameable. 
Peter  of  Blois  fays,  that  William  Rufus,  un- 
der the  colour  of  feeking  a  fit  pafior  with  long 
deliberation,  kept  all  dignities  in  the  church  a 
great  while  vacant,  and  iold  them  at  lafl  to 
the  befl:  bidder,  except  in  the  fingle  promotion 
of  Anfelm  to  Canterbury,  which  he  made  in 
a  fit  of  ficknefs.  He  alfo  tells  us,  that  this 
monarch  had  in  his  hands  at  his  death  thearch- 
biflioprickof  Canterbur}%four  bilhopricks,  and 
eleven  abbies,  which  he  had  let  out  to  farmers. 
Henry  the  Firfi:  in  his  charter  promifed,  tb::it 
be  would  neither  fell  nor  let  out  to  farm  the  holy 
church  of  God ;  nor,  upon  the  death  of  an  arch* 
hi/hop^  bifiop,  or  abbot,  ivoidd  he  receive  any 
thing  from  the  do?nain  of  the  church,  or  fro?n  the 
tenants  thereof,  till  the  fuccejjor  fiould  enter  upon 
it.  Yet  there  is  great  reafon  to  believe,  that 
before  the  end  of  his  reign  the  feudal  notions 
prevailed  to  the  abolition  of  this  law,  except  1 
with  regard  to  the  fimony,    by  fome  flatute 

now  ij 


OF    KING   HENRY    II.  245 

now  loft.  It  appears  by  the  great  roll,  which ^QQ^  ^j- 
is  called  the  fifth  of  King  Stephen^  but  which 
evidently  belongs  to  the  latter  years  of  hisV.  DlfTertat. 
predeceflbr  (as  Mr.  Madox  has  proved),  that^,f.\i"otuio 
the  revenues  of  thefe  dignities  were  let  out  toScacwni. 
farm,  during  the  time  of  a  vacancy,  by  Henry 
the  Firft,  as  they  had  been  by  William  Rufus. 
Stephen  indeed,  by  his  fecond  charter,  pro- 
mifed  to  put  all  vacant  fees,  with  the  poffef- 
-fions  belonging  to  them,  into  the  hands  of  the 
clergy,  or  perfons  belonging  to  the  church, 
till  the  vacancy  was  fupplied ;  but  he  paid  no 
regard  to  this  promife;  and  though  Henry  the 
Second  confirmed  his  grandfather's  charter,  he 
did  not  a6l  in  this  inftance  conformable  to  it, 
but  afferted  his  right  both  to  the  cuftody  and 
profits  of  the  fees,  which  were  held  of  his  crown, 
by  one  of  the  conftitutions  of  Clarendon  :  I 
fay  afferted  his  right,  becaufe  thofe  flatutes 
were  only  made  in  affirmance  of  the  law  and 
cufloms  of  the  kingdom,  as  they  had  been 
cflablifhed  in  the  time  of  his  grandfather,  Kmg 
Henry  the  Firft.  Nor  do  we  find  by  any  letters, 
or  other  evidence  of  thofe  days,  that  the  re- 
pugnancy of  this  claim  to  the  charter  of  that 
prince  was  ever  objeded  by  Becket,  or  any  of 
his  adherents,  who  would  hardly  have  failed 
to  remark  it,  and  avail  themfelves  of  it,  againfl 
,  the  proceedings  at  Clarendon,  if  they  had  not 
known  that  a  fufficient  and  undeniable  anfwer 
could  be  made  to  the  charge.  It  muft  be  like- 
wife  obferved,  that  the  crown  was  left  in  pof- 
feffion  of  thefe  efcheats,  by  the  great  charter 
of  King  John,  and  by   thofe  of  his  fon.     It 

R  3  may 
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BOOK  11.  niay  therefore  well  be  prefumed,  that  this  part 
^  "^  of  the  charter  of  king  Henry  the  Firft  had  been 
abrogated  by  fome  ftatute  enacled  in  his  reign, 
Vv'hich  Henry  the  Second,  notwithdanding  the 
general  conSrmaticn  he  had  given  to  that  char- 
ter, renewed  and  enforced,  with  the  confent  of 
his  parliament,  by  the  conllitutions  of  Claren- 
don, which  will  be  particularly  treated  of  in 
the  following  book.  Of  what  value  the  ef- 
cheats  of  fpiritual  baronies  were  to  the  crown, 
in  thofe  days,  may  be  judged  from  the  number 
which,  it  appears  by  the  rolls,  was  in  the  hands, 

SceMadox's  of  this  king,  In 'the  fxtcenth,  nineteenth,  and 

Hiir.  ot  the       ,  .  -    n  r    I    •  •  1  •  1 

Exchequer,  thirty-tirit  years  or  his  reign  :  namely,  in  the 
:.  10.  p.  209  fixteenth,  one  archbiihoprick,  f  ve  bifliopricks, 
and  three  abbies;  in  the  nineteenth,  one  arch- 
bifhoprick,  five  bifnopricks,  and  fix  abbies ; 
and  in  the  thirly-iiril:,  one  archbifhoprick,  fix 
bilhopricks,  and  (even  abbies.  It  appears  that 
the  biihoprick  of  Lincoln  was  kept  vacant  for 
eighteen  years  together  :  t!ie  reaion  of  which 
I  fliall  have  occafion  to  mention  hereafter. 
But  I  would  obferve  here,  that  as  it  was  fcan-^ 
dalons,  and  detrimental  to  religion,  to  let  the 
fpiritual  baronies  remain  long  unfupplied;  foit 
'was  iikewife  againfi:  the  policy  of  the  Ifate, 
r-ot  to  enfeoff  other  barons  in  the  temporal 
baronies,  eicheated  or  forfeited  to  the  crown. 
-For,  though  the  tenants  of  fuch  baronies  con- 
tinued to  pay  the  fame  fervice  to  the  king  as 
they  hud  done  to  the  baron,  yet  the  baronial 
iervice  itltlf  v/as  loft,  till  a  new  fcof^'ment  was 
laiade  ;   and  in  the  performance  of  that  Iervice 

the 
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the  whole  flate  had  an  intereft,   as  well  as  the  Bo  OK    TL 

king.     The  fame  may  be  faid,   in  an  inferior  ' — -^ ' 

degree,  of  forfeited  or  efcheated  knlghts-fees. 
And  therefore  when  writers  fay,  that  the  lands 
I  of  the  crown  were  inalienable,   it  muft  be  un- 
j  derftood  only  of  thofe  in  ancient  demefne,  not 
j  of  thefe  incidental  or  caiual  pofleffions.     Mr.  Hid.  of  the 
I  Madox  takes  notice,  that  when  prelacies  were  ^^'^'^^a^^^'' 
vacant,   and    in    the    hands    of  the    king,  he*^ 
1  ufed  to  have,  as  immediate  lord,  the  reHefs, 
j  wardihips,  &c.  of  the  military  tenants  holding 
I  of  fuch  prelacies,   together  with  other  profits ibj^le,^ 
arifnig  from  the  eftates.     And  he  was  likewifep.  208. 
i  entitled,  during  vacancies,  to  the  cuflody  of 
I'  prelacies  founded  by   private  lords,  in  cafe  he 
had  the  heirs  of  thofe  lords  in  ward(hip.    The 
:  famous  flatute  of  proviibrs,  made  in  the  twenty- 
fifth  year  of  King   Edward   the   Third,    de- 
clares, that  not  only  the  king,  but  earls,  ba- 
rons, and  other  nobles,  comme  Jeignetirs  et  ad- 
vowes,  as    lords  and  patrons,    ought  to  have 
the  cii/Iody  of  the  prelacies  founded  by  them- 
felves  or  their  anceftors,  as  well  as  the  prefen- 
tation  and  collation.     The  crown  had  therefore, 
in  the  times  of  Henry  the  Second,  a  double 
title  to  fuch  cuftody,    namely  the  feudal  right 
ariling  from  the  vacant  fee  being  regarded  as 
the  efcheat  of  a  barony,   and  the  right  of  pa- 
tronage which   arofe  from    the  eplicopal    lees 
and  many  of  the  principal  abbies  having  been 
origijially  parts  of  the  demefne  of  the  crown, 
and  of  royal  foundation.    This  laiL-was  by  many 
ages  anterior  to  the  other ;   nor  was  it  ever 
R  4  quefrioned 
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J^I- queflioned  in  this  country,  till  the  fee  of  Rome 
had  encroached  on  all  the  rights  of  our  mo- 
narchy in  ecclefiaftical  matters.  I  may  add, 
that,^  from  the  intereii  the  whole  community 
had  in  maintaining  the  prelacy  of  the  king- 
^  dom,_  it  feems  to  have  been  an  inherent  pre- 
rogative of  the  king,  to  take  care  of  the  tem- 
poralities^ of  epifcopal  fees,  upon  the  deceafe 
of  the  bifhops,  till  proper  fucceflbrs  were  ap- 
pointed. But  the  enjoyment  of  the  profits  of 
them  was  no  part  of  that  ancient  prerogative ; 
the  claim  to  this  being  entirely  derived  from 
feudal  notions,  and  by  many  of  our  princes 
much  abufed. 

Great  proht,  as  well  as  power,  arofe  to  the 
of  th     ^^^^^^  ^^^^  ^^^  wardlhip  and  marriage  of  its 
Exchequer^   vaffals.     Somc  inftances  of  this  are  cited  by 
c.  10.  p.  221. Mr.  Madox,  from  the  rolls.     In  the  twenty- 
'222,  225.      fecond  year  of  King  Henry  the  Second,  Tho- 
mas  de  Colvill  gave  that  prince  one  hundred 
marks,  to  have  the  cuftody  of  the  children  of 
Roger  Torpel  and  their  land,   until  they  came 
to   their  full   age.     In  the  twenty-eighth    of 
that  reign,  Odo  de  Dammartin  gave  five  hun- 
dred marks  for  the  cuftody  of  the  fon  and  land 
or  Hugh  the  king's  butler;  and  in  the  twenty- 
ninth,  Celeftia,  late  wife  to  Richard  Fitz-Col- 
bern,  gave  forty  (hillings,  that  the  might  have 
her  children  in  wardfiiip,  with  their  land;  and 
that  {he  might  not  be  married  except  to  her  own 
good  liking.     It  is  probable  fhe  gave  fo  fmall 
a  fum,   bccaufe  the  eftate  was  not  a  great  one. 
But  the  highefi:  payments  of  this  nature  which 

I  meet 
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il  meet  with  in  the  rolls,  till  after  the  thirty- ^QQ^  ^^; 
firft  year  of  Henry  .the  Third,  were  made  to 
that  king,  by  John  earl  of  Lincoln,  and  by 
Simon  de  Mo;  tfort ;  the  former  of  thefe  hav- 
ing given  thrre  thoufand  marks,  to  have  the 
marriage  of  Richard  de  Clare,  for  the  benefit 
of  Matilda,  his  eldeft  daughter;  and  the  latter, 
ten  thoufand,  to  have  the  cuftody  of  the  lands 
and  heir  of  Gilbert  de  Unfraville,  until  the 
iieir's  full  age,  with  the  heir's  marriage,  and 
iwith  advowfons  of  churches,  knights-fees, 
and  other  pertinencies  and  efcheats.  Ten 
-thoufand  marks  containing  then  as  much  filver 
fin  weight  as  twenty  thoufand  pounds  now, 
land  the  value  of  filver  in  thoie  days  being 
U!:iqueftionably  more  than  five  times  the  pre- 
sent value,  this  fum  was  equivalent  to  a  pay- 
Iment  of  above  a  hundred  thoufand  pounds 
made  to  the  Exchequer  at  this  time.  The 
length  of  the  cuftody  may  perhaps  have  added 
to  the  price;  but  the  eflate  mufi  have  been  a 
vaft  one  to  anfwer  fuch  an  advance:  and  I 
mention  it  as  a  proof  of  the  great  opulence  of 
our  nobles  in  the  age  I  write  of,  as  v^^ell  as  to 
jfhew  how  large  a  revenue  might  arife  to  the 
jcrown  from  cafualties  of  this  fort. 

In   treating  of  the  fheriffs  or  vifcounts,  it 

'has  already  been  mentioned,  that  it  was  ufual 

for  our  kings,  at  this  time,  to  commit  the  fe- 

||vcral  counties  of  England  to  the  cufl:ody  of 

ithofe  officers,  or  let  them  out  in  farm  to  them. 

or  other  perfons.     The  committee  or  farmer 

accounted  to  the  Exchequer  for  the  profits  ; 

7  which 
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BOOK  n.vvhich  made  a  great  branch  of  the  annual  re- 
^^^^,gll-^^^  venue.     For  inllance,  in  the  reign  of  Henry 
of  the  £x-     the    Second,  Wimar,   one   of    his    chaplains, 
chequer,  c.    yj\^q  \-^^^\  farmed  of  him  the  two  counties  of 
20*  P-  -  3-   ]sT^j.fQ|i^  ^j^^j  Suffolk,  paid,  on  that  account, 
into   the   treafurj,  or   by  charges  allowed  to 
him,  above   five   hundred  and    forty    pounds, 
equivalent  to  a  payment  of  eight  thoufand  one 
hundred  pounds  in   thefe  days.      The   cities, 
Iridem,  p.    towns,  burghs,  and  villages,  which  were  in  the 
520,  et  eq.    |-^j^^^^5  q£  ^\^q  king,  either   as  parts   of  his  de- 
mefne,  or   by   efcheats    and   forfeitures,  were 
alfo  commonly  let   to  farm,  and  anfwered  for 
to  the  crown,   in  the  times  of  which  I  write, 
either  by   the  fheriff,  as  included  in  the  body 
of  the  county  wherein  they  lay,  or  fuperadded 
to  it ;  or  by  the  inhabitants  thereof,  either  in 
their  ovv^n  nam>es,  or  in  that  of  their  pra'pofiUiS, 
or  reeve.    What  this   revenue  might  amount 
^  to  annually  may  be  judged  from   the  payment 

made  in  Henry  the  Second's   time  by  Robert 
Fits-Sawin   for   the   farm   of  the  borough    of 
Northampton^  viz.  one  hundred  pounds.  The 
Ibia.  p.  227.  iame  farm  in  tlie  next  reign  was  raifed  to  one 
etfeq.  hundred  and  tvv^enty  pounds,   being  then  com- 

mitted to  two  perfons,   who  are  ftyled  in   the 
■Exchequer  vgU  prapojiii  of  that  town.     Some 
Ibid  p  2:!  I  pi'ofits  arofe  from  the  farms,  or  yearly  payments, 
etfeq.  made  to  the  crown,   by  gilds  ot  tradeimen,  in  i 

feverai   towns  of  England.      For  example,  in  > 
the  eievetith  year  of  King  Henry  the  Second, 
the  bakers  of  London  paid  fix  pounds  for  the 
faiai  of  their  gild^  and  the  f;;me  fum  in  the  Fif- 
teenth 
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lednth  and  twenty- fourth.     Of  the  like  pay- BOOK  II. 
ntnts   made  hy  weavers,  in   many  cities    ainl^     -v— ' 
towns,  notice  has  been  taken  in  what  was  faid 
)f  the  woollen  manufacture  during  the  reign 
;f  this  king. 

j  -Of  cuftoms,  or  duties  on  merchandlfes,  im- 
i)arted  or  exported,   1  find  in  the  roils  but  little 
Evidence   during  the   times  which  I  write   of. 
But,  in  the  nineteenth  year  of  Henry  the  Se- See  M^^^ojj's 
:ond,  it  appears  that  Ofbert  de  Brai,  farmer  of^^cheq.c.ig. 
Windfor,  accounted  for  four  pounds  fix  (hil-p.  53^  53-v 
.ings  and  lix  pence,  ariiing    by  the  cuftoms  ofg  ^^^'j  g' 
:hips   or    barges  paffing    along   the    Thames. 
|And,  in  the  eighth  year  of  Richard  the  Firft, 
the  chamberlain  of  London  accounted  for  four 
Hundred    and   twenty-nine   pounds    ariiing  in 
two   years   from   the    fines     and   difmes   paid 
Dy    merchants    for    tin    and    other    merchan- 
:difes  in   the  port  of  London,  and   ninety-fix 
pounds  and  half  a  mark  paid  in  fines  by  other 
merchants,  for  leave  to  import  woad  and  fell 
it    in    England.       Another    chamberlain  ac- 
counted, in  the  tenth   year  of  that  king,  for 
feveral  fines  paid   by  m.erchants,  for  leave  toseeHifl.of 
export   wool    and   hides.     Whether   thefe,  or^i^eExcheq. 
Another    impoiition  called  prifage,  which  ap-^*^^  -P-S^Si 
pears  to  have  been  paid  to  him,  had  been  alfo 
paid  to  his  father,  1  find  no  certain  proof.  Pri- 
jfage  was  a  liberty  of  taking  frorn  every  fliip, 
fthat  held  twenty  tuns  of  wine,  two  tuns,  one^^^  P'^^*^^^'^ 
'before  and  one  behind  the  maft,  at  the  rate  ofExecheq.  c. 
twenty  flidlings  each  5  ih  that  the  king  had  axs-p-  205. 
ipre-CQ'iption  in  a  tenth  at  his  own  price. 

Mention 
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BOOK  II.      Mention  has  been  made  of  the  aids,  which, 
in  virtue  of  the  feudal  law,  were   due  to  the 
king  from  his  vallals,  and   from  inferior  lords 
to  theirs,  during  the  times  of  which  I  write. 
As  they  made  incidentally  a  large  addition  to 
the  royal  revenue,  it  vi^ill   be  neceffary  to  fay 
fomething  more  of  them    here.     The  aid  to 
King  Henry  the  Second,  for  marrying  his  eldeft 
SeeMadox's  daughter  to  the  duke  of  Saxony  and  Bavaria, 
Exche"^  c^  K  ^^^"^^  colle6ied   by  an  impoiition  of  one  mark 
p.  400,  etfeq.  on  each  fee  holden  immediately  of  the  crown, 
or  that  was  in  the  hands  of  the  king  by  efcheat 
or  wardihip.     It  was  alfo  paid  by  the  towns 
and  lands  which  he  held  in  demefne.    Accord- 
V.Hunt.  l.vi.-j-jg  j-Q  Henry  of  Huntingdon  and  Roger  Hove- 
den  (whom  I  quote  on  this  point,  becaufe  no 
record  of  it  is  extant  in  the  Exchequer),  King 
Henry  the  Firfl:,  when  his  daughter  was  mar- 
ried to  the  emperor,  levied  this  aid  by  a  charge 
of  three  (hillings  a  hide  on  all  the  lands  of 
England.      But  thefe  mufi:  be  underftood  to 
be  lands  that  were  holden  of  the  crown, 
SeeHift.  of       ^y.  Madox  fays,  in  his  Hiflory  of  the  Ex- 

c.%.^p!  4co>^^^'^^"^^'  ^^^^^  ^^^'  ^^^^  levying  of  the  aid  to 
401,402,403.  marry  the  cldeik  daughter  of  King  Henry  the 
Second,  the  barons  and  tenants  in  chief  were 
commanded  to  certify  to  that  prince,  what  fees 
they  had,  how  many  of  the  old  feoOrnent,  and 
how  many  of  the  new,  and  of  whom  they  were  -. 
holden  :  whereupon  many  of  the  barons,  and 
tenants  in  chief  v/lio  had  large  feigneuries, 
made  certificates  of  their  fees,  which  were 
called  Cart/e  Buronum,  and   were   ordered  to 

be 


I  OF    KING    HENRY  It.  253 

)e  laid  up   and  preferved   in   the  Exchequer.  I^^O^KIT. 
fhe  orioinals  of  thefe,  except   one  from  the 
)i(hopof  Chichefter,  are  now  loft.     But  they 
ire  entered,  together  with  the  names  of  fome 
'vho  fent  no  certificates,  in  the  Red  Book  of 
•he   Exchequer,    compiled    by   Alexander  ^  de 
nvereford  in  the  reign  of  Henry  the  Third, 
t  is  obferved  by  Mr.  Madox,  that  the  biihopBaronia, 
])f  Durham  was  charged   to  this   aid  with  ie-Hift.  of  the 
i'enty  knights-fees,  whereof  he  acknowledged  Excheq.c.  15, 
but  ten  ;  and  it  iikewife   appears  by  the  rolls,  P* '^°+' 
ihat  the  archbifhop  of  York  difallowed  twenty- 
three  and  a  half,  out  of  forty-three   and  a  half 
wherewith  he  was  charged.     The   number  of 
^nights-fees   that   belonged   to    the   honor  of 
Richmond  could    not    be     difcovered.       The 
kbove-mentioned  author  accounts  for  thefe  un -Baron. book x. 
:ertainties  in  this  manner.     He  fays,  "  that*^*^- P- ^'S* 
when  the  fummons  ad  habendum  fervitmm  had 
been   iflued,  feveral  of  the  barons  and  knights 
would  appear  before  the   conftable   and  mare- 
fchal  of  the  king's  hoft,  and  would  proffer  one 
half,  a  third,  or  may  be  a  fmaller  part,  of  their 
due  fervice.     The  conftable  and  marefchal,  for 
Want  of  better  information,  oftentimes  admit- 
ted thefe  unfair  proffers,  being,  probably,  in 
hafte    to    complete    their    army,     and    march 
againft  the  enemy."   But  I  would  obferve,  that 
the   certificates,  called  Cart^  Baroniim^  muft", 
in  the  reign   of  this   king,  have  remedied  an 
abufe  fo  prejudicial  to  the  crown  ;  as,   doubt- 
lefs,  enquiry  was  made,  by  the  barons  of  the 
Exchequer,  into  the   reafons  aliigned   for  the 

difference 


254  HISTORY  OF  THE  LIFE 

BOOK  ll.difFerence  in  the  numbers  of  the  fees  allowed 
''         or  difallowed  by  the  parties  concerned.     And 
Mr,  Carte  has  clearly  proved,  that  this  inqui- 
U\i\  voi\,   fition  was  begun   before  the  marriage   of  the 
p.  574.      ,  daughter  of  Henry  the  Second  to  the  duke  of 
DicetoCoi-    gaxony  and   Bavaria.       Indeed  this   monarch 
M.' Paris,  fub  was  too  careful   both  of  the  revenues   of  his 
ann,  1163.     crown,  and   of    the   military  flrength  of   his 
kingdom,  to  permit  fuch  a  fraud  to  continue; 
and    the  fubfequent  increafe  of  it  was  owing 
to  the  negligence  and  ill  government   of  the 
three    fucceeding    kings,    who,    by   departing 
from   his    principies    and    methods   of  policy, 
weakened  and  almoft  iubverted  the  whole  jftate 
of  the  reiilm.     The  aid  to  Henry  the  Third, 
^h^S'h       ^^^  marrying  his  eldeft  daughter,  was  twenty 
c.  i5."p.  4i'2.  fliiilings  per  fee,  inilead  of  a  mark,  which  it 
has    been    fliewn    was    the    Afielifiient    under 
Henry  the  Second.     And   it  appears  by  a  re- 
cord, that  forty  fliiiliugs  were  granted  out  of 
iSEdw.  I.     every  knight's-fee  to  Edward  the  Firfl,' on  a 
J\?V  ^\'  ,      like  occaiion,  by  common  ailent  of  the  barons 

Hirt.  ot  the  I  1  r  T-       '       J  •  t_ 

Excheq.c.  i^.and  other  nobles  or  ii^ngiand ;  yet  with  a  pro- 

p.  416.         vifo,  that  this  grant  fliould   not  turn  to  their 

prejudice,  but  fo  that,  for  the  future,  an  aid  to 

be  granted  in  the  like  cafe  mioht   be  increafed 

or  leffened,  as  they,  at  the  time,  fliould  think 

meet.     I  find  no  account  of  what  was  taken  by 

Henry  the  Second  for  another  feudal  due,  viz". 

SeeHli}.  of  on  the   making  his  eldeil:  fon  a  knight.     But 

The  Excheq.   Mr.  Madox  has  (hewn",  from  the  records  of  the 

c.  I  c.p.  414,  Exchequer,  that  forty  (hillings  were  granted  to 

King  Henry  the  Third  from   every  kinght's** 

fee 
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Ifee  on  that  occafion.  It  mufl  be  remarj^ied, BOOK  II. 
^that  neither  of  thefe  aids  was  deniandable  '  "^  ^ 
from  lands  holden  in  frank  ahi:ioigne  or  ioc- 
cage.  There  were  other  aids  paid  to  the  crown, 
of  a  different  kind  from  thefe.  For  inftance,  in  Ibidem,  c,  17, 
|the  fourth  year  of  King  Henry  the  Second,  a^"^^''^^^- 
donum  was  paid  for  counties,  cities,  towns,  or 
burghs,  and  likewife  by  the  barons  and  knights 
for  their  refpeclive  fees,  and  perhaps  for  other 
jlands.  This  produced  a  great  fum ;  for  the  city 
iof  London  alone  paid  to  it  one  thoufand  and 
iforty-three  pounds.  The  county  of  Lincoln 
,paid  two  hundred,  the  county  of  Somerfet  one 
;hundred,  the  county  of  Eliex  two  hundred 
marks  of  fllver,  and  the  county  of  Kent  four- 
fcore  pounds.  The  bilhop  of  Bath  paid  five 
jhundred  marks,  the  abbot  of  St.  Albans  one 
hundred.  It  would  be  tedious  to  mention  all ; 
but  I  obferve  that  there  is  a  great  inequality  in 
;the  payments  ;  which  probably  arofe  from 
ithefe  dona  being  confidered  as  benevolences, 
land  therefore  not  levied  according  to  any  fet- 
tled rate,  but  to  the  will  of  the  giver.  Several  ibidem, c.i_j, 
'others  were  paid  during  the  reign  of  this  king.  i{,ij_^'^'/i^g'^ 
|Mr.  Madox  lays,  in  his  hiftory  of  rheExche- 
iquer,  that,  in  the  times  I  write  of,  the  word 
donum  was  ufed  with  great  latitude,  fignifying 
in  general,  according  as  it  was  applied,  either 
I  aid,  fcutage,  or  tallage.  But  I  believe  that  it 
j never  lignified  fcutage  in  the  kn^Q  of  a  commu- 
i  tation  for  military  fervice,  but  only  as  being 
paid  by  the  military  tenants  and  out  of  kniglits- 
fees.     Of  that  commutation  a  great  de?J  Iva's 

been 
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BOOK  Il.been  faid   before   id   this  hiftory,  and  in  the 

' '" — '  notes  on  this  book.   I  fliall  only  add  here,  that 

this  part  of  the  revenue  could  not  be  levied  for 
any  civil  ufe,   but  was  appropriated  to  thofe 
fervices   of  a  military  nature,   for  which  the 
feudatories  vi/ho  paid  it  were  permitted  to  com- 
mute.    But  the  dona  arifing  from  knights-fees 
do  not  appear  to  have  been  appropriated  to  mi- 
litary fervices,  or  to  have  been  rights,  or  ne- 
cefl'ary  incidents,  of  feudal  tenure.    Henry  the 
SeeHlft.  of   Second  had   no  war  in  the  fourth  year  of  his 
p^aSzT  ^^*  ^^ig"?  when  the  above-mentioned  donum  was 
paid  to  him  by  his  barons  and  knights  for  their 
fees.     And  1  can   hardly   doubt   that,    in   his 
time,  fuch  aids  were  granted  by  parliament. 
As  for  tallage,  it  appears  that  it  was  paya- 
Ibid.  p.  502.  Wq  tQ  thg  king  for  his   manors  in  demefne. 
Thofe  that  were  in  his  hands,  as  efcheats  and 
Ibid.  p.  492.  wardfhips,  were  likewife  talliated  by  him,  and 
great  fums  were  raifed  from  them,  as  well  as 
from  the  former.     But  it  is  obfervable,  that 
the  payments  made  by  cities,  towns,  or  burghs, 
Ibid,  c.  17.    when   the  demefne  lands   paid   tallage,   were 
Pg j-^^^  ^^      frequently  entered  on  the  rolls,  de  dono.  Whe- 
ther this  imported   any  difl:in6tion  in  the  na- 
ture of  the  payment,  I  cannot  determine.     In 
other  rolls  the  word  cijfija^  which  lignifies  an 
afleffment,  is  made  ufe  of,  and  in  fome  talh" 
Jbld.  ^.  s^2.gium.     Lands    holden   m  frank  almoigne,   or 
holden  by  knight-fervice^    were  exempt  from 
tallage.     On   this    privilege  of  the   latter    it 
will    be  necellary    to    make    fome    obferva- 
tions.     That  it  was  acknowledged  to  belong 

to 
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p  them  in  the  reigns  of  King  John  and  hisBOOK  ir. 
lucceflbr  appear  undeniably,   from  the  records '       "'       ' 
j)f  thofe  reigns,  which  Mr.  Madox  has  clted^'^'^'^' P- 5n- 
l>n  this  fubjedt.     For  example,  it  is  declared. 
In  the  roll  of  the  firfl  of  King  John,  that  the 
ibwn  of    Wicomb  was  charged  with  thirty 
l)ourids  and  eight  pence  for  tallage  ;  but  the 
band  jufticiary  and  the  barons  of  the  Exche- 
|uer  determined,   that  this  manor  ought  not 
|o  be  talliated,  becaufe  Alan  Ballet  did  knight- 
fervice  for    it ;    as   appeared    by    his   charter, 
^nd  there  is  other  evidence  as  conclulive  for 
|l  like  admiflion  of  this  privilege  to  thofe  who 
jield  by  the  fame  tenure  under  King  Henry  the 
JThird.    But  I  mud  obferve,  that  by  two  laws 
\)f  William  the  Conqueror,   which  have  beeli 
bentioned  before,   and   which   are   recited   in 
ihe  Appendix  to  the  firil  volume  of  this  hif-Vki.  Leges 
^iory,  the  fame  exemption  is  granted  to  ^// /i?^  g"] 'j^^'^'pj 
reemen  of  the  k'mgdom.     And  both  thefe  laws pend.  i.i.  vol. 
'eem  to  refer  to  a  preceding  flatute,  now  loft,^-  "'^'^'^''  ^^* 
vj   which  the  feudal  policy  of  the  Normans 
pd     been   eftabliOied    in'  England.      Never- see  Appen- 
Ihelefs-    in   the   charter  of  Kins:  Henry    the*^'-^-'  '-'^  ^'-'P^^i- 
Pirft,   the  military  tenants  alone  appear  to    be"'"'^"^" 
pxempted  from  fuch  impofitions,  and  the  ex- 
emption  is   granted  only  to  the  lands  they  hold 
\n  demefne.       Vvliether    this    difference    arofe 
from  any  other  flatute,  made  by  William  the 
jPirft  after  the  two  above-mentioned,  or  from 
a  narrow  and  unfavourable  conilructiun  thereof, 
by  a  fubfequeni:  uiage,   I  cannot  lay.      But,  in- 
Ihe  rolls  of  the  40th  year  of  Henry  the  Thirdj 
'    Vol,  Hi.  '         S  '  I  had 
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BOOK  11. 1  find  two  inftances  of  a  right  of  exemption 
^'       "^     '  from  tallage  allowed  to  perlons,  who  do  not 
^]?^?^'^V^    appear  to  have  held  by  any  military  tenure; 
c.  17.  p.  51*3.  the  records  faying  only,  that  one  of  them  held 
Notes  d.  e.     /;^  cap'ite^   and   that  the  other  was  enfeofl'ed  of 
HoitTRich.    a.  freehold  (Bere  feofaim).     Mr.  Madox  in-, 
deWygeden.  deed  tranflates  thefe  words  enfeoffed  In  chivalry^ 
but  by  what  authority  I  do  not  fee  ;  {ince  it 
is  certain,  that  there  were  vaifals,    who  were 
llberefeoffati^  and  yet  did  not  hold  in  chivalry. 
Ibid.  j).49i*  On  the  other  hand,  a  record  is  cited  by  the 
fame  author,    which  fhews  that,  after  great 
dfputes,  the  mayor  and  citizens  of  London,  in  | 
the  thirty-firfl:  year  of  King  Henry  the  Third, 
ackjiowiedged   that    they   were   talliable,  and 
gave  the  king  three  thoufand  marks,  which  hej 
had  demanded  of  them,  in  confequence  of  a 
decree  of  his  council  at  Merton,  that  he  fliould 
talliate  his  demefnes,  to  anfwer  the  great  ex- 
•pences  he  had  been  at  in  foreign  parts.    It  does  \ 
not  S' pear  that  this  council  was  a  full  parlia- 
ment.    But  the  record  lays,   that  they  offered 
in  it  to  give  two  thouf;nd  marks  by  iicay  of  a'ldy 
and  declared  politively,    they  could  and  would 
give  no  more.      But  afterwards,    in  a  council 
holden  at  Vv^'eftminfter,  the  only  difpute  was, 
whether  the  ium  demanded  by  the  king  fhould 
be  given  as  an  aid^  or  as  tallage :  which  was 
decided  by  the  rolls  of  the  Exchequer  and  the 
Chancery,  from  whence  it  was  proved,   that 
they  had  before  been  talliated ;   but  the  evi- 
dence went  no  higher    than  the  fixteenth  of 
King  John.    I  am  apt  to  believe,  that  till  that 

time 
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'  fime  they  had  been  exempt  from  tallage  ;    but  BOOK  ii. 
had  paid  aids  and  free  gifts,  auxilia  and  dona i"""""^ 
However  this  may  have  been,  it  is  declared 
moft  explicitly,    by  King  Edward  the  Firfl', 
in    his  confirmations   of  the  charters,    that  the 
:  aids,  free-gifts,  and  other  impofitions  irrega* 
;  larly  taken  or  levied  by  him  or  his    minifters 
\  before  that  time,  for  his  wars  or  other  necef- 
,  fities,  Jhouid  not  be  drawn  into  precedent  becaufe 
\  they  might  be  found  recorded  in   the  rolls :  and 
I  lie  therein  grants  to  the  nobility  and  common- 
'  alty  of  the  realm,    that,    for  the  future,    he 
;  would  not,  for  any  neceffity  whatfoever,  take 
j  any  fuch  aids  or  impoiitions,  without  the  com- 
mon  ajfent  of  the   whole   kingdom,    and  to  the 
\  common  benefit  thereof',   with   a  referve  of  the 
j  ancient    aids    and    impofitions    due    by    cufom. 
\  What  thefe  were, I  have  fhewn  before;  namely, 
!  the  aids  allowed  by  the  great  charter,  for  re - 
:,  deeming  the  perfon  of  the  king  from  capti- 
j  vity,  for  marrying  his  eideft  daughter,  and  for 
I  knighting  his    elded   fon.      As    for  danegeld, 
I  on  what  occaiions,    and    in  what  manner^   it 
ii  was  levied,  has  been  already  fet  forth.    It  will 
i  be  fufficient  to  add  here,  that  in  all  or  moft  of^bkl  p.  479* 
I  the  accounts  thereof,  delivered  to  the  Exche- 
'  quer  in  the  fecond  year  of  King  Henry  thCx 
Second,  a  lars^e  deduction  is  made  under  the 
I  terms  in  vafio.,  which  Madox  rightly  afcribes 
to  the  defolation  in  the  country  by  the  civil 
war  in  the  rcip'n  of  Stephen. 
j      Another  very  coniiderable  fource  of  wealth 
fto  the  crown  arofe  from  fines,  or  oblata  (that 

«3   2  \ .  is  5 
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BOOK  IL  is,  voluntary  proffers  of  money  made  to  the 
^"^  "^  'king),  and  amercements  for  offences.  Mani- 
See  Hift.  of  fold  fincs  were  paid  for  grants  and  confirma- 
Exchequer,  ^j^^^^  ^^  liberties  and  franchifes.  For  example, 
374^  in  the  reign  of  King  Henry  the  Second,  the 

burgefles  of  Bedford  fined  in  forty  marks,  to 
have  the  fame  liberties  as  the  burgefles  of  Ox- 
ford.     The  burgefles  of  Shrewfbury  fined  in 
two  marks  of  gold,  to  have  their  town  at  farm. 
The  men  of  Preflon  gave  a  hundred  marks  of 
(ilver,  to  have  the  fame  liberties  as  the  men  of 
Newcaftle:  the  burgeffes  of  Cambridge,  three 
hundred  and  one  of  gold,  to  have  their  town 
at  farm,  and  be  exempt  from  the  fheriffof  the 
county's  intermeddling.     Robert,  the  fon   of 
Buflard,    fined  in  ten  marks  of  filver,    for  a 
confirmation  of   his   privileges,    and   that    he 
might  not    be    impleaded,    except  before  the 
king,  or  his  judiciary.     Thefe  few  inilances 
are  lufficient  to  (hew  the  nature  of  fuch  pay- 
ments, and  to  what  the  value  of  them  might 
amount    upon    a    great    number    colled ively. 
Mention  has  been  made   in  another  place  of 
fines  paid  to  the  king,  by  thofe  who  held  of 
him  in   chief,    for  licence  to  marry,  or  that 
they  might  not  be  compelled  to  marry  againfl 
their  inclination.     Some  notice  has  been  alfo 
taken  of  fines  relating  to  trade  or  merchandife; 
particularly  of  thofe  that  were  paid   by  gilds. 
of  weavers,  in  many  parts  of  England,    Thefe 
were  an  incumbrance  upon  trafiick:  but  not  a 
very   grievous   one   in   the  times  of  which  I 
write ;  for  it  does  not  appear  that  any  of  the 

payments 
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payments  were  exceffive,  till  after  the  deceafeBOOK  ii. 
j  of  Henry  the  Second.    A  great  number  of  per- '       ^*' 
i  fons  fined  in  confiderable  liims,  to  obtain  the 
favour  of  the  king,  or  to  induce  him  to  remit 
[his  anger  and  difpleafure.     For    example,    in  ^J^f- o^;^^^ 
I  the  reign  of  Henry  the  Second,  Gilbert,  the  p^'^27?"^ ' 
I  fon  of  Fergus,  is  charged,  in  one  of  the  rolls, 
;  as  debtor  to  that  prince,  of  nine  hundred  and 
I  nineteen  pounds,  nine  (hillings,  for  obtaining 
his  good-will ;   and  William  de  Chataignes  iii 
another,    as  owing  one  thoufand  marks,    on 
;  account  of  Henry's  remitting  his  anger  agalnft 
i  him,    and  confirming   his  charters.     But  the 
mod  enormous  of  thefe  payments,  recited  by 
i  Mr.  Madox,  in  his  hidory  of  the  Exchequer,  P.  329* 
I  is  in  Henry  the  Third's  reign,  when  the  citi- 
I  zens  of   London   fined   in   twenty    thoufand 
j  pounds,  more  than  equivalent  in  thofe  days  to 
;  three  hundrtd  ihoufand  in  thefe,  for  obtaining 
',  the  good-will  of  that  monarch.     It  would  be 
i  tedious    to    enumerate    every  other  fpecies  of 
!  fines,  which  continually  brought  money  into 
the  Exchequer,  for  the  aid,  the  protection,  or 
mediation  of  the  crown,  in  various  cafes.   The 
word  of  all,  and   which  are  a  icandalous  dif- 
grace  to  the  government  in  the  times  of  which 
I  treat,  were  thofe  that  interfered  with  law- 
proceedings   and  the  juftice  of  the  kingdom. 
Even  in  the  reign  of  Henry  the  Second,  we  See  the  Hli}. 
have  inftances  ot  fines  being  paid  to  the  king^^^^^^^'^^e- 
from  feveral  of  his  fubjeds,  for  flopping  or  de-       '  '^^''3' 
laying  of  picas,  trials,  and  judgements;  or  for 
S  3  expediting 
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BOOK  11. expediting  and  fpeeding  them  ;  or  to  have  fei-t 
^  ^iin  or  reflitution  of  their  lands  or  chattels ;  or' 
that  they  might  not  be  difleifed  ;  or  to  be  re- 
plevied or  bailed;  or  to  be  quit  of  certain 
crimes,  or  certain  methods  of  trial  (as,  £ot 
inftance,  by  hot  iron);  or  to  have  the  affiftance 
of  the  king   in   recovering  their  debts.     Mr. 

Ibid.  c.  12.    Madox  is  of  opinion,   that  the  claufe  in  Magna 

°'  ^  '^'         Carta,    "  Nulli  vendemuSy   nulli  negahimus  aut 
diferemus  redltim  vel  jnftkiam^^    had    a    refe- 
rence to  thefe  fines.     And  he  obferves,  from    , 
the  records  of  fubfequent  reigns,   that  it  feems 
to    have  had   its  efFe6l.     I    underftand    thofe 
words  to  have  had  a  higher  and  more  exteniive 
fenfe,   though   this   pradlice  niay  have  fallen    | 
within  the  purport  of  them:  but,  however  that? 
may  have  been,  the  iniquity  of  it  was  certainly 
carried  much  further,   by  the  fons  and  grand-' 
fons  of  Henry  the  Second,  before  the  charters 
were  eftahliflied,    than  during  his  regn.     And" 
he  had  the  example  of  his  grandfather,  Henry;- 
the  Firil:,   a  juft  and  wife  prince,  as  well  as  of 
other    feudal    governmeiits   over    all  parts   of 
Europe,  to  plead  in  defence  of  thefe  profits  fo 
diihonourable  to  the  crown.    There  w^re  like- 

P' 3^5- 335-  "^'^-'he  concurrent  jineSy  and  counter  fims\  the 
firfl  when  both  parties,  concerned  in  any  mat- 
ter, fined  to  obtain  the  iame  thing  ;  the  laft, 
when  their  requeils  or  applications  to  the  crown 
were  diredly  oppoiite.  But,  upon  confider- 
ing  the  records,  it  appears  to  me,  that  although 
jxipney  w^as  paid  by  each  fuitor,   it  was  always 

returned 
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I  retu'rned  to  the  party  that  was  unfnccefsful  in^OOK  ir. 
f  the  fuit.     Many  fines  were  paid  for  permiffion 
I  tor  hold    or    quit  certain  offices.     Others  are 
j  mentioned  by  Mr.  Madox  under  the  title  of 
\  tnjfcellaneous,    as    not   being  reducible  to  any?.  32$, 
i  clafs  or  general  head.     Of  thefe  I  do  not  find 
\  any,    in  the  times  contained  in  this  hiftory, 
j  worth  particalarifing  here :   but  he  recites  one, 
j  under  the  reign  of  king  John,  which  is  of  a  fin- 
'  gular  nature.     The  wife  of  Hugh   de  Neville ^'S^^^-^- 
I  fined  to  that  monarch  in  two  hundred  hens^  that 
fhe  might  lie  one  night  with  her  hulband;  but, 
I  the   diftrefled  lady  not  being  able  to  provide 
\  them  immediately,  her  hulband  was  pledge  for 
I  the  payment  of  one  hundred  of  them,  and  Tho- 
I  mas  de  Sandford  for  the  other  hundred,  within 
\  a  limited  time.     It    is   probable,    that  either 
Hugh  de  Neville,  or  his  confort,  was  a  ward 
of  the  crown,   and  had  married    without  the 
king's  confent.    Other  inftances  might  be  pro- 
duced from  the  rolls  of  the  Exchequer  in  the 
fame  reign,  that  no  profits  were  thought  be- 
low the  acceptaiice  of  the    king,  and  that  he 
exercifed  a  kind  of  ludicrous  tyranny  in  this 
traffick  with  his  fubjeds;  but  thefe  mull  rather 
be  imputed  to  the  charader  of  the  man,  than  to 
the  law  or  cuftom  of  the  times. 

We  learn  from  the  dialogue  de  Scaccarloy  L.  il  c.  36. 
written  in  Henry  the  Second's  reign,  that 
when  a  fine  of  a  hundred  marks  was  offered  to 
the  king,  a  mark  of  gold  was  at  the  fame  time 
to  be  paid  to  the  queen,  and  fq  in  proportion 
for  all  above  that  fum:  but  whether  any 
§4  ti^i"g 
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BOOK  II.  thing  was^  due  to  her,  upon  the  proffer  of  a 
''^"""^  fine  below  thatfum,  was  then  matter  of  doubt.  I 
The  origin  of  this  demand  was,  I  prefume,  a  ' 
fuppofition,   that,  as  fines  were  given  for  fome 
favour  requefted  of  the  king,  pr  in  mitigation^  | 
of  fome  penalty  or  burthen  laid  on  the  fubjed, 
the   queen's  good  offices  with  liijin  ought  to 
be  purchafed  by  the  fuitor. 

Amercements  for  ofiences  produced  vafjt 
fums.'  The  fubje61:  is  too  exteniive  to  allow 
me  to  enter  into  particulars;  and  I  fhall  have 
occalion,  in  a  fubfequent  part  of  this  work,  to 
take  notice  of  fome  records  relating  to  amerce- 
ments in  the  riiilory  of  the  Exchequer, 
when  I  ihail  treat  more  diftindly  of  the  cri- 
minal  law    of  England  during  the  times  of 

H'lftoryofthe^^j^j^j^  j^^^-j-jj-g^     It   will  be  fufficient  here   to 

p.^2-2?"^'^'    fay,  that  only  from  trefpalTes  in  tjie  forefts  an 

ample  revenue  accrued  to  the  king,  and  much 

more  from  the  great  variety  of  other   mifde- 

meanors,   defaults,    and  trefpaffes,  for  which, 

by  the  law  of  thofe  times,  amercements  were 

due,  or  for   which  compofition  was  made  by 

fines.      But  before  \   conclude  this  account  of 

the  royal  revenues,  a  particular  view  mull:  be.* 

given    of  the  ftate  of  the  Jews  in  England, 

Irom  the   reign  of  William  the  Conqueror  to 

See  Coke's     tiiat  of  Hcury  the   Second   inclufively.     The 

JnHitut.  PJI.^-gjjgJous  notions  of  the  times,  and  laws  founded 

fon^'cf-T^^' thereupon,   forbidding  ufury  to  all  Chrifl:iaDS, 

P-  B9.  and    not    diftinguiihing    between    that    and    a 

Gianv.  L  yii.^_,^j-^j_^.^^|g    hitereif    for     money  upon    loans, 

.'     °  "i^vithout  which  neitHer  commerce  could  well 

>  .     .  ■  -    ■  •■•    ^--      '•   ^^.   ■      "      be 
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!be  carried  on,  nor  the  (udden  exigencies  of  the  BOOK  ir. 
government,  or  of  particular  perfons,  be  fup-        "      ' 
plied,   the  Jews   were   neceffary,    as  money- 
lenders:    ^nd  a  great  number  of  them  were 
fettled    in  the  principal  cities  and  towns   of 
England,  under  the  fpecial  protection  of  the 
crown.     That  they  had  been  here  feveral  cen- 
turies   before   the  entrance   of  the   Normans, 
though  probably  not  in   fo  'great  a  number, 
Ceems  to  be  proved  by  a  canon  pubtillied  by 
Ecgbriht,  archbifhop  of  York,  in  the  year  740, 
which  forbids  any  Chriftians  to  be  prefent  at 
the  Jewrih  fealh.     Yet  we  have  little  account 
of  them  during  the  Saxon  times,  or  in  the  reign 
of  William   the  Conqueror:  but  the  contem- 
porary hiftorians  are  full  of  indignation  againft 
William  Rufus,  for  favouring  them  too  much: 
and  indeed,  if  the  tales  they  tell  are  true,  there 
was  great  indecency  and  impiety  in  his  pro- 
ceedings.    We   may   at   leaft   conclude   from 
Ihence,  that   he  Ihewed  more  kindnefs  to  the 
[fews,  than  the  temper  of  the  age  would  well 
Ibear.    It  appears,  by  a  charter  granted  to  them  See  Hill,  of 
jin   the  fecond   year  of  king  John,  that  they^^^  p^^i!,^', 
|had   alfo  received  charters  from  Henry  the  Se- 
cond and  Henry  the  Firfl.     The  preamble  of 
it  runs   thus :  ^'  Know  that  we  have  granted 
I*'  to  all  the  Jews  of  England  and  Normandy, 
S*'  to   refide  freely  and  honourably  in  our  land, 
j*'  and    to     hold     of    us    every   thing   which 
!*'  they   held  of  King  Henry  the  granifather  of 
"  our  father^  and  -all   which  they  now  right- 
'^  fully  or  realonably  hold,  in  lands,   in  fiefsj. 

"   and 
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BOOK  II.  f«  and  in  their  pledges,  or  purchafes ;  and  to 
"  "  c^joy  ^li  their  liberties  and  cuftoms,  as  well, 
*'  as  quietly,  and  as  honourably^  as  tliey  enjoyed 
"  them  in  the  time  of  the  aforefaid  king  our 
*'  grandfather."  The  following  articles  of  the 
charter  contain  very  confiderable  privileges, 
which  the  reader  may  fee  in  the  Appendix  to 
this  book.  Four  thoufand  marks  were  given 
by  all  the  Jews  of  En^^land  for  this  confirm^-" 

Ibidem,  p.     ^j^^  ^r  ^/^^^y  charters^  as  it  is  (tiled  in  the  re- 

3  John.  M.  J.  cord  or  that  payment.  But  this  did  not  pre- 
vent very  grievous  and  tyramiical  oppreffions 
of  them  in  that  and  the  following  reign. 
They  feem  to  have  been  treated  much  more 
favourably  by  the  five  firfl  kings  of  the  Nor- 
man race.  To  Henry  the  Second  indeed  they 
paid,  by  way  of  tallage,  a  fourth  part  of  their 

Ibidem,  p.     chattels,  in  the  thirty-third  year  of  his  reign; 

'^S^-^'l'  which  v/as  a  heavy  impoiition  :  but  it  was  for 
the  recovery  of  the  Holy  Land,  to  which  all 
his  fubjefts  contributed  in  an  extraordinary 
manner;  and  one  cannot  wontler  that  this 
people  fnould  be  taxed  higher  than  the  reft  oii 
fuch  an  occafion.  The  former  demands  upon 
them,  in  this  reign,  appear  not  to  have  been 
r-reat.  Yet  by  fines  and  oblata^  or  by  amerce- 
ments for  treipaifes,  they  were  very  profitable 

Ibiaem,^p.  j.^  ^1^^^  crown.  In  the  twenty-third  year  of 
this  kif^g,  Jurnet  the' Jew  fined  in  two  thou- 
land  marks,  another  Jew  in  three  thoufiind, ! 
and  another  in  five  hundred  pounds.  We  alfo 
find  tl)at,  in  the  thirty-firft  of  the  fame  reign, 
the  wiiole  body  of  the  Jetvs  ftood  charged  ^^ith  i 

five 
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ive  thoufand   five    hundred   and   twenty-five  BOOK  11. 
barks,  and  half  a  mark,  for  the  amercement '       "       ' 
bf  the  above-mentioned  Jurnet ;  and  they  were 
j:o  have  his  effects  and  charters  to  enable  them 
to  pay   it.     This   man  muft   have  been  im- 
benfely  rich :  for  foon  after  the  difcharge  of 
shis  amercement,  in  the  fifth  year  of  King  Ri- 
chard the  Firft,  he  gave  to  that  monarch  a  fine 
i)f  eighteen  hundred  marks,  for  leave  to  refide 
^n  England  with  his  good -will.     In  the  reign 
)f  Henry  the  Third,   the  exadions  from   the 
|ews  were  prodigious.    One  fingie  tallage,  lard      ^^^* 
iapon  them  about  the  twenty-feventh  or  twenty- 
pighth  year  of  that  king,  amounted  to  no  lefs 
(han  fixty  thoudmd  marks.     Putting  the  value 
pf  filver  in  thofe  days  at  only  five  times  above  gxcheq.  c.  7. 
\he    prefent   (and   it  fhould,  I  believe,  be  putp.  is^*  iS3* 
higher),  this  ium  willbe  equivalent  to  fix  hun- 
dred thouiand  pound  in  thele  times  ;   as  every 
pound  contained  the  weight  of  three    of  ours. 
The  ufury  of  the  Jews  mud  have  been  enor- 
jnous,   and  their  profits   in  traffiek  very  great, 
|o  enable  them  to  bear  luch  impofition  with- 
er abfolute  ruin.     Indeed  (to  ule  the  words  of  ■ 
Hr.  Madox)  "  as   they  fleeced  the  lubje^ls  of  ?•  ^S^-  c.  7. 
'  the  realm,  fo  the  king  fleeced  them."    Pro- 
oably,  in  the  reign  of  Henry  the  Second,  when 
;:hey  were  much   ie(s  harraded  by  the  govern- 
inent,  they  contented  themieives  with  a  lower 
jntereft  for  the  ufe  of  their  money.    There  was  Hiit.  of  the 
k particular  place  appointed  for  the  management  :^^\^^'  *"  ''' 
bf  therevenue  ariting  from  this  people,  called  the 
Excheo^uer  of  the  Jews,  which  was  a  part  or 

chamber 
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BOOK  11.  chamber    of  the   Great  Exchequer.     Certain 

•'  .V  .  perfons  were  afligned  to  be  curators  of  this  re- 
venue. They  were  ufually  ftyled  cujiodes  and 
jufuciarii  Judaeoriim,  Mr.  Madox  fays,  "  that 
"  In  the  more  ancient  times  there  were  com- 
*'  monly  Chriftians  and  Jews  appointed  to  ad 
"  together  in  this  office.  Afterwards  they 
"  were,  for  the  moft  part,  Chriftians  only." 
By  the  more  ancient  times  I  underftand  he  means 
thofe  which  are  treated  of  in  this  work.  Upoa 
the  whole,  it  feems,  that  the  revenue  annually 
accruing  to  the  crown  from  all  thefe  different 
branches,  exclufive  of  its  demefne,  or  ancient 
landed  eftate,  was  at  leaft  equal  to  that  in  v^- 
lue.  But  from  what  has  been  faid  on  the  na- 
^  ture  of  them  this  obfervation  will  occur,  that 

.  it  is  a  point  of  good  policy,  and  of  great  bene- 

fit to  a  kingdom,  that  whatever  is  neceffary 
for  maintenance  of  the  honour  and  dignity  of  the 
crown  Ihould  be  fupplied  by  a  fixed  and  ftated 
income,  inftead  of  arifing  from  a  variety  of  in- 
cidental profits,  which  can  hardly  ever  be  taken 
without  lome  diminution  of  the  majefty  of  the 
fovereign,  fome  vexation  to  the  people,  fome 
inconvenience  or  detriment  to  trade  and  com- 
merce, or  fome  offence  tojuftice. 

Of  the  manner  of  paying  out,  or  ilTuing  the 
king's  money,  I  fliall  give  a  few  infiances 
from  ivir.  Madox's  Hiftory  of  the  Exchequer, 
which  at  the  fame  time  will  exhibit  fome  cu- 
rious particulars  of  the  way  of  living  in  thofe 
time?,__of  the  magnificence  and  liberality  of  our 
princes,  and  of  the  produce  and  traffick  of  tl^.e 

country. 
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|:ountiy.  In  the  reign  of  Henry  the  FlrH-,  an^oOK  II. 
iiUowance  was  made  to  the  feveral  fhe riffs  of  j^^J7^f[JJ[^ 
StafFordfhire,  Northamptonfhire,  and  Leicefter-  Excheq.c.io. 
liire,  for  mead  and  beer  provided  by  order  of  J^^l^"  p*  ^49» 
:he  king,  for  money  delivered  to  his  vine- 
jireirer  at  Rockingham,  and  for  necelTaries  for 
;:he  vineyard.  In  different  years  of  King  Hen- 
j-y  the  Second's  reign,  allowances  were  made 
[o  the  officer  who  farmed  Windfor  of  that 
brince,  for  wine,  perry,  and  cyder ;  to  the 
iFarmer  of  the  town  of  Hampton,  for  wines,  and 
the  carriage  of  them ;  which  wines  were  cho- 
fen  by  the  king's  butler,  and  fent  to  feveral 
of  the  king's  houfes,  namely,  at  Fekenham, 
Nottingham,  Gattinton,  Woodftock,  Marlbo- 
rough, Titgrave,  Luggerfhall,  and  Clarendon ; 
and  to  the  fheriff  of  Hampfhire,  for  corn,  bar- 
ley, and  honey,  to  make  ale  with,  for  the  ufe 
of  the  king's  fon-in-law,  the  Duke  of  Saxony, 
For  the  helmet  and  belt  of  this  monarch,  and 
!for  furbifhing  and  gilding  his  fwords,  and  for 
jwork  done  upon  the  points  and  hilts  of  them, 
the  fheriffs  of  London  difourfed,  in  the  fifth 
Sand  eighteenth  years  of  his  reign,  nineteen 
founds  and  odd  money,  equivalent  in  thofedays 
■to  near  three  hundred  pounds  in  thefe.  They 
likewife  paid  twenty  pounds  and  upwards,  in 
the  firfl:  of  thefe  years,  for  a  robe  for  the  ufe  of 
jthe  queen  ;  and,  in  the  latter,  fourfcore  and 
jeight  pounds  odd  money,  for  the  coronation- 
irobes  of  the  young  king  and  of  his  queen  ;  and 
'eight  pounds  eight  (hillings,  for  a  riding-dreis 
jand  three  filken  cloaks  tor  that  prince.  Ri- 
chard, 
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BOOK  II. chard,    achdeacon  of  Pol£lIers,    cujlos  of  th< 
"  *  bifhoprick  of  Winchefter,  difburfed  two  hun- 

dred pounds  to  Oibert,  clerk  of  the  chamber 
and  other  chamberlains,  for  the  king's  ufe  up. 
on  his  journey  back  from  Ireland,  and  for  th( 
young  king's  curody^  or  maintenance,  for  three 
days  before  his  coronation,  and  on  the  corona- 
tion-day. For  the  entertainment  of  the  king 
of  Scotland  fixteen  days,  the  fherift  of  York- 
fhire  dilburfed  a  hundred  pounds  and  odd  mo- 
ney, in  the  third  year  of  this  reign,  x^mong 
other  articles,  for  the  ufe  of  King  Henry  the 
Second  and  his  family,  mention  is  made  of 
linen  napkins  and  linen  garments;  of  the 
ikins  of  mountain-cats,  of  martins,  and  ermins; 
of  red,  fcarlet,  and  green  cloths  -,  of  lilken  gar- 
ments, filken  caps,  dalmatiques,  and  tunick. 
In  one  of  the  rolls  there  is  a  charge  of  ten 
pounds  fix  (hillings,  paid  to  Jofeph  the  king's 
phyfician,  for  fpices  and  eledluaries.  I  find  no 
account  of  any  painting  in  the  palaces  of  this 
prince  ;  but,  in  his  grandfon's  time,  the  fherifF 
of  Nottinghamfeire  was  ordered  to  caule  the 
queen's  chamber  at  Nottingham  to  be  painted 
with  the  hiftory  of  Alexander.  It  feems  that 
the  rooms  of  Henry  the  Second's  palaces  were 
generally  hung  with  cloth.  The  feveral  Ihe- 
lifFs,  and  others  who  farmed  the  king's  revenues 
in  different  parts  of  tlie  realm,  were  likewife 
ordered  to  difburfe  couiiderabie  iums,  for  pro- 
vifions  and  expences  relating  to  war,  a»'ms, 
garrifons,  knigiithoods,  and  toe  Lke  But  it 
will  be  unneceflary  to  enter  nito  turther  parti- 

cukrs 
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pulars  on  this  or  other  iffues  of  the  money  of 
;he  crown.  I  will  only  take  notice,  that  the 
Iforms  and  methods  of  accounting  at  the  Ex- 
chequer, eflabJifhed  in  that  age,  were  fo  excel- 

ently  contrived  for  the  preventing  of  frauds, 
md  for  good  order  and  regularity  in  the  pu- 
plick  accounts,  that  they  have  continued  un- 
jdtered  even  to  this  day,  during  the  courfe  of 
;ibove  five  hundred  years.  The  inftitution  of 
jhem  is  afcribed  to  William  the  Conqueror  ; L,  L  c.  4. 
|ind  the  author  of  the  dialogue  de  Scaccario 
jays,  he  took  the  plan  of  them  from  the  Ex- 
chequer in  Normandy,  yet  with  many  dif- 
ferences, and. even  in  points  of  great  impor- 
|ance.  The  great  power  and  dignity  of  the 
i:ourt  of  Exchequer,  in  thofe  times,  is  thus  fet 
rorth  by  that  writer  :  "  The  authority  of  this 

'  court  is  very  eminent,  as  well  in  refpe6l   of 

*  the  image  of  the  king  impreft  on  his  great 
'  feal,  which  is  conftantly  kept  in  the  treaiury, 
^  as  of  the  perfons  who  fit  there,  by  whofe 
^  wifdom  the  whole   ftate  of  the    realm    is 

*  preferved  and  maintained  in  fafety.  For 
^  there  refides  the  king's  chief  judiciary,  who 
•'  is  next  to  the  king  in  jurifdidlion  ;  and  all 

*  the  grateft  men  of  the  kingdom,  who  are 
■'  of  his  privy  council,  have  alfo  places  there  ; 
''  that  whatfoever  is  decreed  or  determined  in 
''  the  prefence  of  fo  auguft  an  aflembly  may 
='  remain  inviolable.  But  iome  fit  there  by 
•'  virtue  of  their  offices,  and  others  only  bv  the 
"  command  of  the  king."  He  then  tells  us 
ithat  the  latter,  v^^ho  were  generally  perfons  of 

the 
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*^       "^     "^dence,  either  of  the  court  or  the  clergy,  were 

oGcafionally  called   to  affift  in  the  decifioh  of 

Hift.  of  the   nice  and  doubtful  cafes.     Mr.  Madox  obferves, 

S'To.T548-^^^'^'  ^^^°^^  ^^^  ^^^  of  King  Henry  the  Third*s 
reign,  the  Exchequer  fell  in  great  meafure  from 
its  ancient  grandeur,  and  from  thenceforward  \ 
continued  in  a  ftate  of  decleniion. 

In  defcribing  the  civil  and  political  ftate  of  ' 
England,  from  the  coming-in  of  the  Normans 
to  the  reign  of  Henry  the  Second,  inclufively, 
it  will  be  neceffary  to  fay  fomething  more  of 
the  condition  of  cities  and  boroughs  within  that 
period  :  and  firfl  of  London — The  charters 
granted  to  that  city  by  William  the  Conqueror 
and  Henry  the  Firft  have  already  been  men- 
tioned in  a  former  part  of  this  work.  The 
reader  may  fee  them  tranflated  nto  Latin  in 
the  Appendix  to  this  volume,  together  with 
Vid.  etiam  another  given  to  it  by  King  Henry  the  Second, 
\VUkms^i|e-  ^j^^^  j^^|.  j^  ^  confirmation  of  all  the  liberties 

235.  318.  and  free  cuftoms  which  they  had  in  the  time 
of  his  grandfather,  King  Henry  the  Firft,  with 
fome  additional  benefits  and  immunities.  If 
is  without  a  dare  ;  but  there  is  reafon  to  place 
it,  as  Spelman  does,  in  the  firft  year  of  Henry  the 
Second.  1  ftiall  only  oblerve  upon  it  here,  that, 
conftdering  the  attachment  which  the  citizens 
of  London  had  ftiewn  to  Stenhen,  and  the  c 
manner  in  which  they  had  driven  the  empreis  ' 
Matilda  from  her  palace  at  Weftminfter,  it  i^ 
one  of  the  ftrongeft  proofs,  both  of  the  clemen- 
cy of  her  Ion,  and  of  his  wife  reiolution  to  ap-^ 

peafe 
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jpeafe  the  troubles  of  his  realm  by  a  total  obli-^QQ^  ^^; 
Ivion   of    all   paft   ofFenees,    that,    inftead   of^      «-—» 
abridging  their  liberties,  he  fo  gracioufly  con- 
firmed and  enlarged  them.     Of  the  ftate  of 
this  city  in  his  reign  we  have  an  account  from 
Fitz-Stephen,    a  contemporary  writer,  which 
has  fome  particulars  that  deferve  to  be  takenv.Stepkn. 
tiotice  of  here.    According  to  him,  it  was  then^J^  M"^-  Brit* 
^rongly  fortified  on  all  fides,   except  to  the 
river,  the  tides  of  which  had  undermined  and 
deftroyed    the    ancient    wall    that   had    been        ' 
sre6led   along  its    banks   or  flrand.     On  the 
paflern  fide  was  the  white  tower,  built  by  Wil- 
liam the  Firfl,  which  he  calls  Arcem  palatt- 
nam  maximam  et  fortiffimam ;  on  the  weftern 
were  two  other  very  ftrong  caflles  (viz.  thofe 
bf  Baynard  and  Mountfitchet),  befides  the  walls, 
which  were  high  and  thick,    and  on  the  nor- 
thern fide,  at  proper   diflances,    ftrengthened 
ivith  turrets.      On  this   defcription   I   would 
^bferve,  that  in  Henry  the  Second's  reign,  it 
fvas  not  necefTary  to  repair  the  ruined  wail  of 
;he  city  along  the  river,  as  there  was  no  dan- 
ger of  an  enemy's  being  able  to  fail  up  it,  af- 
jter  the  tower  and  bridge  were  built.    The  fame 
hiftorian  fpeaks  of  feven  double  gates,  which 
are  fuppofed  to  have  been  Aldgate,   Bifhop- See  Malt- 
2;ate,  Cripplesfate,  Alderfgate,  Neweate,  Lud-^^"^'^^'^*   . 

11    °  T^    n  °  1        ri-t  TT    of  London. 

gatCj  and  the  roftern  near  the  Tower,     -tie p.  i^, 
^Ifo  defcribes  the  royal  palace  of  Weflminfter, 
irifing  high  and  ftretching  wide  over  the  banks 
of  the  river,  at  two  miles  diftant  from  London  j, 
Vol.  IIL  T  with 
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V.  Stephan.   ^^   ^^   i?icomparahle   building,    defended   by   an 
lit  fupra.       outward  wall  and  turrets.     When  this  palace 
was  built,  is  uncertain ;  but  the  hall  was  added 
by  Wiliiani  Rufus.     Along  the  whole  extent 
of  this  fuburb  were  gardens  of  the  citizens. 
To  the  north  were  open   fields ;  and  beyond 
thefe    was    a   large    foreft,    of  which    Enfield 
Chafe  is  but  a  ^Imall  remainder.     Among  the 
game  contained  therein,  Fitz-Stephen  mentions 
wild  boars.     In  reckoning  up  all  the  glories  of 
the  city,  he  fays,  that  no  other  in  the  world 
fent  out  its  wealth  and  merchandife  to  a  greater 
diflance;    and    among    the    imports    brought 
thither,  by  foreign  merchants  trading  to  it,  he 
mentions  gold,  Ipices,  and  frankincenfe,  from 
Arabia  ;  precious  ftones  from  the  Nile  ;  purpk 
vefts  from  the  Eaft-Indies  ;  oil  of  palms  from 
Bagdat,  or  Babylon ;   furs   and  ermines  from 
Norway  and  Ruffian    arms  from  Scythia,  oi 
Tartary;  and  wines  from  France.     He  adds, 
that  it  was  famous  for  the  chaftity  of  its  ma- 
trons, and  that  its  citizens  were  diftinguifhed 
above  all  others  in  England  by  the  fuperioi 
elegance  of  their  manners,    their   drefs,    and 
their  tables.     But  in  the  account  he  gives  ol 
the  number  of  fighting  men,  who  marched  oul 
of  the  city,  upon  a  mufter  made  by  King  Ste- 
Vid.  P.  Blef.  phen,  he  exaggerates  moft  enormoufly  ;  for  h<l 
epift.  151.  adj^^j^gg  them  lixty  thoufiind  foot,  and  twenty! 
papam.  *     '  tlioufand  horfemen ;  whereas  Peter  of  Blois,  ai 
that  time  archdeacon  of  London,  in  a  letter  U 
the  pope,  reckons  all  the  inhal;)itant3  of  thai 
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ity  at  no  more  th^n  forty  thoufand*.    If  thereto  OK  ir» 
Was  any  mufter,  it  muft  have  contained  the' 
jmilitias  of  Middlefex,    Kent,    and   other  ad- 
jacent counties,  which   may  have  been  drawn 
•together  by  that  monarch,  and  united  to  the 
vHilitia  of  London,  on   fome  occafion,  during 
[:he  courfe  of  the  civil  war  between  him  and 
ihe  emprefs.    But  this  hiftorian  is  fiipported  by 
jihe  archdeacon's  authority,  in  'affirming,  thae 
;:here  were  in  the  city  and  fuburbs  a  hundred 
^nd  twenty-fix  churches,  befides  thirteen  that 
belonged   to   convents.      He   fpeaks   of  three 
fchools,    or   rather   colleges,    appertaining   to 
[London,  which,  he  fays,  were  of  miclent  dig- 
'pty,  and  wherein,  by  particular  privilege,  was 
;aught,   not  only  grammar,  but  poetry,   rhe- 
:orick,  and  logick  ;  befides  which,  many  other 
|chools  were  occafionally  opened  by  perfbns  of 
jiote  in  philofophy,  who  were  encouraged  to 
leach  and  read  ledures.    The  defcription  given 
|y  this  author  of  the  military  fports  of  the 
[itizens  has  been  inferted  in  a  former  part  of 
ibis  book.     Among  their  diverfions  in  time  ofv.  Stephan. 
leace,  he  mentions  cock-fighting,  and  foot-ball :  ^^  ^"^'^' 
lind  fays,    that  in   fummer   the   young   girls 
ilanced  by  moon-light  to  the  mufick  of  the 
barp.     In  winter,  the  young  men  entertained 
Ijhemfelves  after  dinner,  upon  all  fefi:ival-days9 
ijvith  bear-baiting,  bull-baiting,  and  combats  of 
Jogs  with  wild  boars ;  or  with  Hiding  or  fcait- 

*  Perhaps,  y^iar  hundred  thovfand.     See  GUI'  Noble  Author's  re* 
jHark  in  p.  477,  of  this  volume.    Ty?oc. 

T  2,  ing 
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BOOK  II  ing  on  the  ice  of  a  great  pond,  or  lake,  which 
was  contiguous  to  the  northern  wall  of  the 
city.     But  the  cliief  amufement,  wherein  the 
greater  part  of  the  citizens  employed  their  lei- 
fure,  was  hunting  and  hawking,  which  they 
had  a  right  to  do  in  the  counties  of  Middlefex, 
Hertford,  and  Kent,  as  far  as  the  river  Cray, 
and  in  all  the  diftridl  called  the  Chiltern.   Fitz- 
Stephen  tells  us,  that,  inftead  of  theatrical  en- 
tertainments, they  had  reprefentations  of  the 
miracles  performed  by  faints,  and  of  the  fuffer- 
II  gs  of  martyrs.    It  is  obferved,  by  the  author 
vid  Anve  e  of  a  late  excellent  abridgement  of  the  hiftory 
C-r  noi.  de    ^£  Francc,  that  a  monk  named  GeofFry,  who 
fub  ann.    '    vvas  afterwards  abbot  of  St.  Albans,  being  en- 
3179,1180.  trufted  in  thofe  times  with  the  education  of 
youth,  caufed  a  kind  of  pious  tragedies  to  be 
reprefented  before  them,   and  that  the  fubjeft 
of  the  tirfl:  of  thefe  dramatick  pieces  was  the 
miracles  cf  St.  Catherine.     He  likew^ife  takes 
notice^  that  thefe  fpe5:acles,  thus  exhibited  in 
this  kingdom,  were  anterior,  by  more  than  a 
century,  to  the  reprefentations  of  the  myfteries 
V.  Stpplian.    in  that  of  France.    Fitz-Stephen  fays,  that  ex- 

ut  lupra.  rr  i   •     1  '  1     r  r  ^u 

^  celiive    nnnking   and   irequent   nres   were  the 

only  pells  cf  London.  The  latter  muft  have 
been  partly  occalioned  by  the  forixier,  and 
paitly  by  the  houfes  being  moftly  built  of 
wood.  Yet  there  were  feme  of  flone,  and  of 
a  hand'ome  architedure,  according  to  the  tafte' 
of  tjiOie  dav's;  for  the  fame  author  affirms, 
thwt  almoft  all  the  nobles  of  England,  and 
particularly  the  bifhops  and  abbots,  had  fine 

edifices 
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edifices  in  that  city,  or  in  the  luburbs  thereof, S^'^K    u. 
Jwhere  they  made  great  expences,  when  they  **""""     "* 
Iwere  fnmmoned  to  parliaments  or  to  fyncds. 
He  calls  London  the  capital  of  the  kingdom 
of  England;    (regni  Anglorum  fedesij    which 
title  perhaps   might  have  been    formerly   dif- 
puted  by  Winchefter,    the   royal  feat  of  the 
Weft'Saxons,  and  the  place  where  the  Norman  s^g  Ca?r,den's 
kings  had  ufually  kept  their  regalia  and  trea-  Britannia, 
jfure.     But  the  latter,  having  fuftered  a  gj-eat^'''^"^^^'^^'^^" 
diminution  of  its  fplendour,  in  the  civil   war 
between    Stephen    and    the    emprefs    Matilda, 
pould  no  longer  (land  in  competition  with  the 
former.  The  northern  metropolis,  York,  was 
alfo  much  dechned  from  its  priftine  greatnels 
and  opulence,  by  the  devaftations  it  had  luF 
fered  in  the  reign  of  William  the  Conqueror,  I^^iflem, 
jand  by  a  fire,  which  had  confumed  a  part  of  it^°^''^"'^^* 
lin  that  of  Stephen. 

As  many  ot  the  cities,  towns,  or  boroughs, 
as  were  not  portions  of  the  ancient  demelne  of 
(the  crown,  belonged  to  the  demefnes  of  fome 
ipiritual  or  temporal  lord,  and  were  under  his 
patronage  and  protedlion.  But  this  tenure  was 
po  more  a  fervitude,  than  any  other  foccage 
tenure,  either  under  the  crown  or  the  barons. 
Nor  were  the  charters  granted  to  many  towns 
by  the  kings  of  the  Norman  race,  whereby 
ithey  were  declared  to  be  fiee  boroughs^  char- 
ters of  infranchifement  from  a  flate  of  flavery, 
as  fome  have  fuppofed,  but  grants  or  confirma- 
tions of  certdui  privileges,  exemptions,  md 
favours;  luch  as  freedom  from  tolls  and  otiier 
T  3  impofitions. 
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BOOK  n,impofitions,  which  the  reader  may  fee  enume- 

rated  in  a  charter  of  King  John  to  the  burgeiTes 

of  Dunvvich,  cited  by  Madox  in  the  eleventh 

chapter    of  the    Hiftory    of    the    Exchequer, 

p.  276.  from  whence  I  have  tranfcribed  it,  into 

^^^^  Appendix   to  this  volume.    That  author 

Exchequer^"  ^^>^^'  ''  ^^^^'  ^^^^  ^he  king  granted  liberties  to 

c,  II.  p.  291.^117  of  his  demefne  manors  or  towns,  he  was 

moved   to  it  by  two  reafons  :   One,  the  fine 

paid  in  hand  ;  the  other,  the  improvement,  or 

(as  they  anciently  called  it)  the  amendment,  of 

the  manor  or  town,"     But  it  appears  from  the 

SeeTvfrel's    Ji^ovementioned    charter  of  King  John,    and 

Append,  to     leveral. other  records,  that  fome  of  the  towns, 

theHift.  of    to  which  liberties  of  this  nature  were  granted, 

V^%l7isl  "^^""^  ^^^  "^"^^  '"  ^  ^^^^  °^  freedom,   but  had 
■         g^Ms  or  tradi«  g  communities  before  fuch  grants 
were  made  to  them.     In  fome  of  theie  charters 
an  exemption  from   tallage  was  accordc  d,    in 
others  a  right  to  talliate  them  was  expreffly  re- 
ferved.     The  tallages  affeilcd  upon  the  king's, 
ancient  demefnes  were  more  heavy  than  thofe- 
upon  other  perl'ons  in  the  counties,  and  there- 
fore petitions  were  made  againfr  fuch  impofi* 
tions,  when  laid  on  thofe  who  did  not  hold  by 
fbeExche°^   that  fpecies  of  tenure.     Thus,    in  the  ninth 
l]%^p'l]'gj^^^'  Oi"  Edward  the  Second,  the  men  of  the 
SOX),  f.  towns   of  Okharn,    Egilton,    and   Langh^m^. . 

complained  to  the  king,  that,  although  their  • 
lands  and  tenements  in  thofe  towns  were  not- 
of  the  ancient  demefne  of  the  crown  of  Eng- 
land ;   and  when  the  king's  progenitors  caufed, 
thdr  demefne  lands  to  be  taliiated,  they  and 

their 
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[their  anceflors  were  not  wont  to  be  taHiated,BOOK  II. 
but,  ill  all  aids  granted  to  the  king  and  his'        ^ 
progenitors    by    the    community    of   the   realm, 
.were  wont  to  contiibute  with  the  community  of 
\the  county  of  Riitland ;  yet  litely,   when  the 
iking  afTeffed  a  tallage  upon  his  demefnes,  in  the 
■fixth  year  of  his  reign,  they  were   talHated  as 
tenants  in  ancient  demehic,  and  fuch  tallage 
jwas  demanded  of  them   by  fummons  of  the 
|Exchequer.   Whereupon  the  king  commanded 
ithe  barons  of  the  Exchequer  to  iufped:  Domef- 
; day  book;  and  if  they  found  thereby  that  the 
jfaid  towns  were  not  of  the  ancient  demefne  of 
'the  crown,  and  that  the  men  thereof  had  not 
I  been   t.iliiated  in   any   former  times   together 
jwith  the  demeirie-lands,  but  had  always  con^ 
ij  tributed  to  <2ids  granted  to  the  kings  progenitors, 
and  to  himfelf,   with  the  community  of  the  faid 
county^  then   to  acquit  them  of  the   laid   de- 
mand, and  releafe  the  diftreiTes.     It   alfo  ap- See  Rot.  Pari, 
pears  by  the  rolls  of  parliament,  in  the  firft  iEd.ii.  p.  i. 
year  of  the  fame  king,  that  when  the  commu-  T^yyenhHlii, 
;,  nities  of  the  counties  had  granted   a  twentieth  of  England, 
\  part  of  their  moveable  goods,  the  citize?is,  bur- "^ZnLu.  176, 
I  E^JJ'^^t  ^^^^  communities  of  cities  and  burghs,  and 
I  alfo   the  tenants  of  the  ancient  demefne  of  the 
'   crown,  granted  a  fifteenth.     Mr.   Madox  fays, 
*^  that,  as   the    knig  had   tallage   of  the   de- 
"  mefne-men,  fo  fome  fubordinate  or  private 
'-  lords  had  tallage  of  theirs  :  but  that  many  Hlihofthe 
"  of  the  lands  which  were  talliable  to   private  ■^^'-'''^'^"^''v 
*^  lords   were  luch   as   at    one   time  or  other 
^^  moved  frorn  the  king,  and  were  wont  to 
T  4  ''  be 
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^^^^^  "•''  be  talliated  to  him  while  they  were  vefted 
"""''"'      '  «'  in  the  crown.     As,  when  the  king  granted 
'*  to  a  fubje6l  a  demefne  manor  or  town,  to- 
gether with  the  homages,  aids,  tallages,  and 
other  profits  thereof  to  hold  to  the  grantee 
and  his  heirs  ;  in  fuch  cafe  the  grantee  and 
his   heirs  had   power   to   talliate  the  men 
««  of  fuch  manor  or  town  to  their  own  ufe, 
«*  when  the  king  talliated  his  demefnes  and 
"  manors  throughout  England;  but  not  other- 
''  wife,  or  at  other  times.'*    Upon  the  whole, 
^he  condition  of  citizens  and  burgeifes  hold- 
ing of  the  crown   in  thofe  days    was  never 
worfe,  but  often  better,  by  diverfe  privileges 
and  favors  granted  to  them,  than   that  of  all 
its  other  tenants  in  ancient  demefne,  who  held 
by  free  foccage  :  and  the  fame  may  be  affirmed 
of  thofe  who  belonged  to  private  lords.     Yet, 
that  all  have  been   brought  into  a  more  per- 
fect and  more  regular  flate  of  freedom,    by 
the  re-aflerting  of  ancient   rights,  which  the 
application^  of  feudal  notions  to  the  courfe  of 
law    in   this   kingdom,    or   ill  pra£cices,    had 
impaired,    cannot  I  think   be    denied.     From 
the  Rrd  entrance  of  the  Normans,  till  long 
after  the^  times  contained  in  this  hiftory,  the 
power  of  reftraining  and  curbing  the  royal  au- 
thority was   chiefly  in   the   barons,  who  often 
connived  at  an  irregular  exercife  of  it,  that  they 
themfelves  might  be  permitted,  and  even  aided, 
hy  the  crown  In   like  afts  of  fovereisnty  over 
their  vafTals,  particularly  with  regard  to  tal- 
lages, and  other  fuch  impofitions. 
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Lord   Hale  obferves,  iti  his  Hi  (lory  of  theBOOK  ir. 
[common  law  of  England,   "  that  William  thcp  j^^^' ^     * 

fp  Firft,    after   his    vi<9:ory,    did,    as   all   wife  c  5. 
F  princes    would    have    done,    endeavour   to 
f"  make  a  ftrider  union  between  England  and 
''  Normandy ;    and,    in  order   thereunto,    he 

'|f  endeavoured  to  bring  in  the  Fi"ench,  in- 
■■*  flead  of  the  Saxon  language  then  ufed  in 
^  England  :  from  whence  arofe  the  pra6lice 
;^  of  pleading   in   our   courts   of  law   in   the 

)l?  Norman    or   French    tongue,    which    con^ 
'«  tinued  till  the  ftatute  of  the  thirty-fixth  of 
,^  Edward  the  Third."     But  it  has  been  men- 
tioned before,    upon  the  authority  of  Ingul- Ingulphus, 
|)hus,  a  contemporary  hiftorian,  that,  even  in  P-. 6 2.  Gale's 
i'he   reign   of  Edward  the  ConfelTor,   French 
fvas  fpoken  by  moft  of  the  Englifh  nobility, 
nd    the   Norman   forms   were    ufed   in   legal 

;  proceedings.  This  made  it  much  lefs  diffi- 
cult for  William  the  Firft  to  eftablifh  the 
fradtice  taken  notice  of  by  lord  Hale,  which 

^  pdeed  was  abfolutely  necelTary  to  enable   the 
jsTormans,  whom  he  appointed  his  judges,  or 
l^'hom  he  enfeoffed  in  earldoms  or  baronies,  or 
Imployed   as  fhenffs  or  vifcounts,  to  exerciie 
pe  judicature  which  belonged  to  their  offices 
Ir  fiefs.      It  muil   however  be  obferved,   that 
poft   of  the   laws   and   charters   of  that  age, 
|nd  our  oldeft  law-books,  Glanviiie  and  Brac- 
n,  were  v/ritten   in   Latin.     Ingulphus  tells 
s,  that,  in  the   reign  of  William  the  Con- ^^^^'^  ^^^^t* 
ueror,  children  were  taught    their  firft  rudi-^'*^^* 
lents,  not  in    the  Englifli  but  French   lan- 
guage. 
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guage.     Yet  the  dedre,  which,  he  fays,  was 
fhewn  by  the  Normans,  to  abolifli  the  ufe  of 
•the  EngHlh,  was  never  efFedled  :  but,  on  the 
contrary,  from   the  intermixture  of  the   two 
nations,  a  language  was  formed,  in  which  the 
Saxon  was    much    more    prevalent    than    the 
Norman   or   French.     We  have  a  charter  of 
King  Henry  the  Third  in  the  Englifh  of  that 
time,    which,    as    it   is    curious   to   fee    how 
near  the  language  then  written  approached  to 
that   of  the   prefent  century,    I    have   given,  ^ 
with  a  tranflation  of  it  into  modern  Englifh, 
in   the   Appendix  to   this   volume,    from   Mr. 
Tyrrel's  Appendix  to.  the  third  volume  of  his 
hiftory  of  Ei  gland.      No  fmall   part   of  the 
difference   between  the  original  and  the  tranf^ 
lation  appears  to  be  in  the  comparative  length 
of  the  words,  which  we  have  now  abridged,  \ 
by  leaving   out  fome  of  the  vovvels  then  in- 
ferred, and  omitting  the  fyllabie  en  at  the  end 
of   many    verbs  ;     as,     for    example,    writing 
land  inftead    of   loande^    and   Jend  inflead   of 
Jend.^n  :  an  alteration  which  has  not  added  to 
the   harmony  of  the  tongue.     But   there  are 
in  the  Cotton  library  fome  manufcript  hiftori- 
cal  poems,  compofed   in  Norman  French,  by 
a  reading  clerk,  named   Wace,  to  whom  (as 
he  tells  us  himfelf)  King  Henry  ^he  Second 
gave   a  prebend  at  Bayeux,    and  many  other 
benefidions.     They   have   nothing  to   diflin- 
guifh  them  from  the  duUefl  chronicles  of  that 
age,   but  metre  and  rhymes.     Yet  as  they  are 
a  fpecimen   of  what   was   then    imagined  to 

be 
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be  poetry,  I  have  tranfcribed  fome  of  them ^ 00 K  II. 
;  into   the  Appendix   annexed   to  this   volume.  *       '' 
I  The  poets  of  Provence  wrote  fomething  bet- 
!  ter ;  of  which  we  need   no  other  proof  than 
the  verfes  compofed  in  their  flyle  and  dialect 
by  King  Richard  the  Fird  :  but  the  beft  of  the 
I  French  romanciers  were  very  inferior  in  genius, 
1  and  the  fpirit  of  poetry,  to  the  ancient  Galhck 
I  and  Britifli   bards,   or  even  to  the  Saxon  and 
jDaniili  poets  before  their  converfion  to  Ghri{^ 
Itianity,  which  feems  to  have  taken  from  them 
{ that  wild  greatnefs  of  imagination  and  fenti- 
j  ment,    diicoverable   in   fome   of  their  ancient 
I  poems.     There  is  no  book  written  in  French 
or  EiiglKh   profe,    during   the   period   which 
I  treat  of,  that  has  come  down  to  thefe  times, 
j  Indeed  thole  who  in  that  age  were  bell  qua- 
lified to  be  authors  all  wrote  in  Latin.     The 
familiar  letters  that  paiFed  between  Becket  and 
his  friends,  and  all  the  difpatches  of  bulinefs, 
i  fent  to  or  from  him  in   his  exile ;   nay,  the 
\'QTy   love-letters    between   Abailard    and    his 
,  difciple   and  wife   Heloifa,    after  their  unfor- 
|tunate   ieparation ;  were   written  in  that  lan- 
guage.    It  is  juftly  obferved  by  Mr.  Inett,  in 
his   Eccleiiaftical   Hiftory,     ««  that   the    con- S^e  inett's 
5.'  clufion  of  the  feventh,   and  the  beg'inningj^fgjcriim 
"  of  the  eighth  century,  have  a  tafle  of  learn-churchf  p. 
'^  ing,  that  is  no  where  eife  to  be  met  with  ^^^*  ^' *°'' 
^'  in  the  Englifh  writers   before  the  Norman 
f'  conqueft:  but  the  writings  of  Adhelm  biiliop 
*^  of  Sherburn,  of  Ceolfrid  abbot  of  J  arrow, 
^5  and  tutor  to  Bede,  and  thofe  of  Egbert  bifhop 

'«  of 


ti 


284  HISTORY    OF   THE    LIFE 

BOOK  11.  t«  of  York,  and  Eddius,   and   Bede,  who  all 
^^      "       '  *'  lived  during  that  period,  fo  exhaufted  the 
"  genius  of  the  Englifh  nation,  that,  except 
"  Alcuinus  and  Clemens,  who  were  bred  un- 
der Egbert,  not  long  after  Bede,  and  who, 
in  the  latter  end  of  the  eighth  and  the  be- 
*'  ginning  of  the  ninth  century,  made  fo  great 
"  a  fi2;ure  in  France,  we  find  nothino;  like  it  in 
*'  the  fucceeding  ages,  till  the  Norman  inva- 
*'  fion  brought  the  fpirit  of  this  age   to  life 
"  ap-ain."     One   principal   caufe  of  that   de- 
V.  Affer.  de  cleniion  was  the  ravages  of  the  Danes.     The 
^ifredi  seous  n-j-g^j-  Alfred  cxDrclTed  his  grief,  that  whereas,  in 
Camden.  An-  times  paft,  fof  igners  came  to  fingland  in  fearch 
glica-Nor-     Qf  wifdom  and  learniijg    the  Englifh   them- 
'      *  felves,  in  his  days,  were  forced  to  go  abroad  to 
feek   for  them;    while  fo  grofs  an   ignorance 
overfpread  the   nation,   that  very  few  priefts, 
fouth  of  the  Humber,    could   underftand  the 
ordinary  fervice  of  the  church,  and  he  knew  ; 
none,  fouth  of  the  Thames,  that  could  turn  a 
piece  of  Latin  into  Englifh.     Through  the  in- 
defatigable application  of  this  admirable  prince 
to  the  remedy  of  this  evil,  by  bringing  over 
learned  foreigners,  and  by  the  example  which 
he  gave  himfelf  to  his  fubje^ls,  fcieiice  began, 
under  him,  to  revive  in  England ;  but  it  de- 
clined  again    under  his    fucceffors,    and    con- 
tinued in  a  low  ftate  till  the  entrance  of  the 
Normans. 

A  late  French  writer  takes  notice,  that  Wil- 
liam the  Conqueror  prote6led  letters,  and  that 
they  had  great  need  of  his  patronage,  in  a  time 

when 
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|when  books  were  fo  rare,  that  Graecia,  countefsEOOK  ir. 
of  Anjou,  bought  a  colledlion  of  homilies  at  the  '       "     "" 
price  of  two  hundred  (heep,  a  buihel  of  wheat,  ^^^'^g^ 
another  of  rje,  a  third   of  millet,  and  fome  muio'ire^de 
ikins  of  martins.     But  it  is  probable,  that  the  France,  p. 
dearnefs  of  this  particular  book  was  rather  ow-  Jog/^^  ^""* 
ing  to  an  extraordinary  value  fet  upon  it,  by 
thofe  who  fold  it,  or  recommended    it  to  the 
countefs,  than  to  the  general  fcarcity  of  books 
at  that  time :  for  we  know   that  few  of  the 
greater  convents,    in   France  or  in  England, 
were  unfurnifhed  with  libraries,    and  the  diffi- 
culty was  rather  to  find   men  who  could  read 
them.     However  this  may  have  been,  it  is  cer- 
tain that  the  Normans  brought  with  them  in- 
to England  a  tafte  for  learning.     The  nobles, 
indeed,  were,  for  the  moft  part  illiterate  ;  but 
they  valued  knowledge  in  the  clergy ;    and,  as 
King  Henry  the  Firft  had  himfelf  attained  to  a 
good   proficiency  in   it,  his   example  induced 
fome  of  the  lords  of  his  court  to  caufe  their 
children  to  be  inftru6led  in  all  the  learning  of 
thofe  times.     William  of  Malmibury  tells  us, 
that,  in  an  interview  between  Henry  and  PopeV.  L.  v.  de 
Calixtus  the  fecond,  the  young  fons  of  the  5^' ^' ^*  9o* 
earl  of  Meulant   were   brought   forth  by   the 
king  to  difpute  with  the  cardinals   in   logick, 
which  they  did  with  fo  much  vivacity  and  fub- 
tilty  of  reafoning,  that  it  raifed  a  great  admi- 
ration in  their  aatagonifts,  and  obliged  them  to 
acknowledge,  that  learning  flourifiied  more  in 
thefe  weflern  parts  of  the  world,    than  they  in 
Italy  had  heard  or  imagined.    In  the  eighteenth 

year 
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BOOK  II. year  of  that  relgti  died  Florence  of  Worceftef, 
who  compiled  in  Latin  a  Chronological  Hi* 
ftory  of  the  World,  and  brought  it  down; 
with  a  particular  and  no  contemptible  account 
of  the  affairs  of  this  ifland,  to  the  year  of  our 
Lord  eleven  hundred  and  feventeen.  A  con- 
temporary hiftory  of  the  chief  events  relating 
to  the  church  of  England,  in  the  reigns  of  Wil- 
liam the  Firll  and  his  two  fuccellbrs,  till  the 
year  eleven  hundred  and  twenty-two,  was  not 
inelegantly,  written  in  the  fame  language  by 
Eadmer,  a  monk  of  Canterbury.  But  the  civil 
commotions  in  Stephen's  reign  were  unfa- 
vourable to  letters,  and  flopt  the  progrefs  which 
probably  they  w^ould  have  made  under  the 
patronage  of  King  Henry's  fon,  the  earl  of 
Glocefler,  if  that  nobleman,  who  inherited  all 
his  father's  good  qualities  without  his  faults,  had 
been  more  at  leifure  to  cultivate  the  arts  of  peace. 
Neverthelefs,  even  that  unhappy  and  turbu- 
lent time  did  not  prevent  him  from  encouraging  " 
the  beft  genius  for  hiflory  that  ever  England 
had  yet  produced,  by  the  favour  he  fliewed  to 
William  of  Malmfbury,  whofe  merit  I  have 
already  had  occafion  to  fpeak  of  in  the  formec 
parts  of  this  work.  Another  ornament  of  the 
reign  of  Stephen,  was  Ethelred  abbot  of  Ri- 
vaux,  who  is  equal,  if  notluperior,  to  William 
of  Malralbury  in  the  elegance  of  his  ftile,  but 
falls  (hort  of  him  in  judgement  and  weight  of 
fenfe„  Simeon  of  Durham  and  Henry  of  Hun* 
ting'don,  no  mean  hiftorians,  wrote  alfo  in 
thofe  times.     Roger  de  Hoveden,  who  was  a 

chaplain 
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I  chaplain  to  King  Henry  the  Second,  has  left  us  BOOK  IL 

\  two  books  of  annals,  carried  on  frona  the  year^ -v^— ^ 

feven  hundred  and  thirty-two  to  the  year  twelve 
hundred  and  one,  the  fourth  of  King  John; 
j  in  the  firft  of  which   he  has  borrowed   much 
from  the  two  writers   abovementioned,  and  in  V.  Neubrig* 
the  fecond  from  Benedid  abbot   of  Peterbo-1*  "•*^' ^^•^^' 
■  rough,  who  wrote  a  hiftory  of  the   reigns  of 
\  Henry  the  fecond  and  his  fon  Richard,  begin- 
I  ning  in  the  year  eleven  hundred  and  feventy, 
;  and  ending  in  eleven  hundred  and  ninety-two, 
.  But,  though  much  was  ftolen  by  this  author, 
I  he  added  enough  of  his  own  to  give  him  a  con- 
fiderable  rank,  in  the  opinion  of  Sir  H.  Saville 
and  Mr.  Selden,  among  the  many   hiftorians 
J  who  flourifhed  in    the  eleventh  and  twelfth 
j  centuries,     William  of  Newbury,  one  of  thefe, 
deferves  to  be  mentioned  with  particular  praife, 
for  having  had  the  courage,  though  a  monk,  to    > 
:  cxprefs  an  approbation  or  King  Henry  the  Se- 
^  cond's   defign   of    reforming   his    clergy,    by 
bringing  them  under  the  coertion  of  the  fecular 
power;  and  to  cenfure  Becket,  after  Rome  had 
»  declared   him   a  faint,  for  want  of  moderation 
\  and  difcretion    in   7nany   parts    of  his  xondu5i, 
\  Another  inftance  of  the  good  judgement,  and 
;  honed  regard  to  truth,  which  appears  in  this 
\  author,  is   the   having   treated   the   fables    of 
j  Geoffiry  of  Monmouth  with  the  contempt  they 
j  deferve,  although  they  were  then  fo  much   in 
vogue,  that  to  oppofe  the    delufion   was  little 
!  lefs  dangerous,  than   to  call    in   queftion  any' 
error  of  popular  fuperftition  ell:abliihed  or  au- 
3  thorifed 


288  HISTORY    O  FT  HELIFE 

BOOK  II.  thorifed  by  the  church.     This  flncerity  has 
"  drawn  upon  him,  in  much  later  and  lefs  ig- 

norant times  than  his  own,  the  difpleafure  of 
Humphrey  Lhuyd,  and  fome  other  Welfh 
"writers :  fo  hard  is  it  to  eradicate,  from  the 
minds  of  an  ancient  people,  the  fond  belief  of 
any  fidion,  in  which  they  imagine  that  the 
glory  of  their  nation  is  concerned  ! 

Canutus,  a  monk  of  Canterbury,  is  fald  to 
See  Aubrey's  have  made  an  abridgement  of  Pliny's  Natural 
Memoirs  of    T|^^:j.  ^^^^    ^^  l^^^g    dedicated  his   work  to 

the  county  ot  -f  '  /^  /-  ^  •      i  i        /-< 

Wilts,  p.  2  2  1.  King  Henry  the  becond.     Ur  (jiraldus  C^am- 

223.ctBai:Eus|3^.gj^(^s  fome  mention  has  been  made  in  former 

en. 3.   •4'p^^.j.g  Qf  j-[^is  work  ;    and  I  (hall  have  occafion 

to  fay  more  in  giving  an  account  of  the  affairs 

of  Ireland   which  he  has  recorded.     It  will  be 

fufficient  to  obferve  in  this  pl^ce,  that  if  too 

much  love  of  the   marvellous^  and  a  rancorous 

hatred  of  King  Henry  the  Second,  which  he 

contracted  before  the  end  of  that  prince's  life, 

had  not  corrupted  his  veracity  and  dilhonoured 

his  judgement,  he  would  have  ftood   high  in 

the  catalogue  of  Englifh  hiftorians  who  flou- 

rifhed  during  that  reign.     Several  others  might 

be  named,  who  excelled    in  wit  or  learning 

about  the   fame  period  ;    but  of  all   thefe  the 

mod  eminent  were  Peter  ofBloisand  John  of 

Saliibury.     Peter   of    Blois    had    been    made 

prasceptor  to  William  the  Second,  King  of  Si- 

V  Prjefatlon.  ^^^Y'>  ^^^   '^he  year   eleven   hundred   and  fixty- 

ad  opera        eight,  through  the  recommendation  of  Stephen 

Petri  Biefen-  aixhbifhop  of  Palermo,  and  chancellor  of  that 

kingdom  ;  but  the  following  year,  upon  the 

difgrace 
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[difgrace   and   banifhment   of  his    patron,    heBOOKii. 

[  retired  into  France ;  from  whence  he  was  pre-  y  PetdlSd; 

j  fently  invited   into  England  by  Henry  the  Se-Epiii.  127. 

i  cond,  who  afterwards   employed  him,  as  his  M9' 

j  private  fecretary,  in   many  important    affiurs. 

I  From   one  of  his   letters   it   appears,  that  he 

;  had  undertaken  to  write  a  hiftory  of  the  acts  of 

;  that  prince,  and  had  almoft  completed  it  before Eplft.  14, 

jthe  end   of  his   reign.  Whether   it   ever  was 

Ipubliflied   is   uncertain;  for  11,0  other  trace  of 

jit  has  come  dov^^n   to  our  times:  which  may 

'be  juilly   lamented,    as,  from  the  confidence 

i Henry  had  in  him,  he  mufl  have  been  better 

'informed,  than  any  other   hiftorian  in   thofe 

days,    both    of   fadls  and  couiifels;    nor  was 

any  more  capable  of  conveying  them   to   pof- 

terity  with  Ipirit    and   energy,  which   all  his 

works   are  very  full  of,  beiides  a  great   erudi- 

ition,  and  an  admirable  fervour  of  virtue  and 

ipiety.     There  is  likewife  in  them  a  noble  free- 

'dom,    becoming    a    Chriftian  philofbpher,  iti 

reprehending    the  faults   of  perfons    in    high 

ftations,  and  rigorouily  cenfurmg  the  diforders 

land  corruptions  of  the  clergy  :  but,  unhappily, 

I  he  did  not  reckon  a  deiire  of  independence  on 

jlthe  civil  authority,   and  an  abiolute  fubjeclion 

to  tlie  pope,  among   thofe    corruptions.     On 

the  contrary,  he  efteemed  them  ellential  parts 

|of  their    duty.     The  fame  notions  alfo  pre- 

jvailed  in  his  friend,  John  of  Salifbury,  who 

.appears  to  have  been  little  inferior  to  him  in 

learning,  and  fuperior  in  the  graces   and  ele* 

Vol.  hi.  U  g^nce 
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BOOK  II  gance  of  his  ftyle  :  tho'  neither  was  he  quite- 
""  "^exempt  from  the  barbarlfms  of  the  age.  Some 
of  his  letters  are  animated  with  a  fpirit  of  liber-*' 
ty,  which  would  have  done  honour  to  a  Greek 
or  Roman  republican  ;  but,  with  regard  to  the 
church,  he  extended  his  ideas  of  liberty  to  an 
exemption  from  all  obedience  to  the  fecular 
power.  This  rendered  him  fo  zealous  in  Bec- 
ket*s  caufe,  that  he  attended  him  in  his  exile ; 
and  it  will  be  feen  in  the  following  book  of 
this hiftory,  that  he  was  the  mod  adive  of  his' 
agents  in  France,  and  trufted  by  him  the  moft 
deeply.  Nor  did  this  attachment  ceafe  even 
after  the  death  of  that  prelate ;  for  he  became 
one  of  the  many  who  wrote  accounts  of  his  Ij 
life,  with  much  more  regard  to  his  honour  than 
to  truth  or  lincerity.  Indeed  what  he  has  left 
on  that  fubje61:  is  unworthy  of  his  own  cha- 
fabler;  and  the  offence  his  whole  condu6l  had 
juftly  given  to  the  king,  daring  the  courfe  of 
the  difference  between  that  prince  and  Becket, 
excluded  him  from  rhofe  favours  w*hich  his  me- 
rit v/ould  have  otherwife  entitled  him  to,  in  a 
court  where  none  was  negled:ed,  and  where  a 
particular  regard  was  (hewn  to  genius  and 
learning.  It  is  obfervable,  that  his  writings, 
as  well  as  thofe  of  Peter  of  Blois,  are  full  of 
citations  from  the  Latin  clafficks,  a  tafle  for 
which  was  then  rifing  in  France  and  England,  , 
and  would,  probably,  have  gone  far  towards  j 
refining  the  age,  if  the  minds  of  men  had  not 
been  turned  from  cultivating  thofe  ftudics  to 

the 
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the  fubtieties  of  fchool  divinity^  which  Rotne^QQ^  ^l^ 

encouraged  as  more  profitable  for  the  mainte-^ 

nance  of  her  dodr'ines.     The  firil:  teachers  of 

this  new  art  were  two  archbiOiops  of  Canter-" 

bury,  Lanfranc  and   Anfelm  ;  to  whom  fue- 

ceeded    Peter   Abailard,  the    brlghteil:   wit  of 

thofe  times :  but  the  moft  illuftrious  mafter  of 

.  it  was  Peter  Lombard,  made  bifhop  of  Paris  in 

\  the  year  eleven  hundred  and  fifty-nine.    It  was 

I  a  great  misfortune  to  religion,  and  to  learning 

j  in   general,  that  men    of  luch    acute    under- 

<  {landings  as  Abailard  and  Lombard,  who  might 

I  have  done  much  to   reform  the  errors  of  the 

i  church,  and  to  reftorefcience  in  Europe,  fliould 

have  depraved  both,  by  applying  their  adraira- 

;  ble  parts,  to  weave  thefe  cobwebs  of  fophiftry^ 

j  and  confound  the  clear  fimplicity  of  evangelical 

'  truths  by  a    falfe  philofophy  and   a  captious 

i  logick.     I   cannot  mention  Abailard,  without 

1  taking  notice,  that  if  his  fair  difciple  Heloife^ 

Unftead  of  being  , compelled  to  read:?the  fathers^ 

or  the  legends  of  Jaints,  In  a  nunnery,  had  been 

fuffered  to  improve  her  genius  by  a  continued 

(application   to  polite  literature,  one  may  ven- 

jture  to  fay,  from  what  appears  in  her  letters^ 

i  that  fhe  would  have  excelled  in  it  more  than 

any  man  of  that  age. 

Of  the  ftate  of  learning  at  Oxford,  in  the|'5  ^^'?'^^^*' 
..  .^  ,0      ,-,,.',  Britannia,^ 

jreign^or  which  1- am  treating,  I  find  little  men-oxFORD. 
Ition.     But   Ingulphus  fays,    that   he   iearnedsHiK.E.       j 
lAriliotle  in  the  fchoois  of  that  city  5  aiid  ano* 
'ther  writer  informs  us,  that,  under  the  aufpices 

Vz  of        ■ 
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Book  IT.  of  king  Henry  the  Firft,  the  divinity  le6lure, 
which  had  been  difcontinued  a  long  time  in 
Oxford,  began  again  to  flourifh.  The  civil 
war  in  the  reign  of  Stephen  muft  have  dif- 
turbed  and  interrupted  the  ftudies  there ;  but 
probably  they  revived  again  under  Henry  the 
Second:  for  we  find,  that  in  king  John's  time 
the  number  of  ftudents  was  three  thoufand. 
And  Matthew  Paris  calls  the  univerfity  of  Ox- 
iordi,  the  fecondfchool  of  the  church  \  nay  ^  rather^ 
a  ground-work  of  the  church,  next  after  Paris, 

Of  the  fchools  at  Cambridge,  from  the  reign 
of  Henry  theFirft  till  that  of  Henry  the  Second, 
inclufively,  Peter  of  Blois,  in  his  continuation 
of  Ingulphus,  has  given  an  account,  which 
is   thus  tranilated   in  the  laft  edition  of  Cam- 

B^SaTat'"'' ^^"'^  ^^^^^^^"^^  *  "  ^^^^^^  Joffred  fent  over 
'to  his  manor  of  Cotenham,  nigh  Cam- 
«  bridge,  Giflebert,  his  fellow-monk  and  divi- 
*  nity-profeffor,  with  three  other  monks, 
'  who  followed  him  into  England ;  and, 
«  being  well  furnifhed  with  philofophical 
'  learning  and  other  ancient  fciences,  they 
■'  daily  repaired  to  Cambridge,  where  they 
'  hired  a  publick  barn,  made  open  profeffion 
■'  of  the  fciences,  and  in  a  little  time  drew  a- 
'  great  number  of  fcholars  together.  In  lefs 
'«  than  two  years  their  number  encreafed  lo 
■'  much,  out  of  all  that  country  as  well  as 
''  the  town,  that  there  was  not  a  houfe,  barn, 
''  or  church,  big  enough  to  hold  them  all. 
'*  Upon  which  they  difperfed  themfelves  into 

"  feveral 


Cambridge- 

SHiaE,  fi 
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«'  feveral   parts    of   the  town,   imitating   theBOOK  IL 

**  univerfitj  of  Orleans.   Betimes  in  the  morn-      ~^ 

f*  ing   Frier   Odo,    an  excellent   grammarian 

*«  and  fatyric  poet,  read  grammar  to  the  boys 

"  and  younger  fort,  who  were  affigned  him, 

"  according  to  the  dodlrine  of  Prifcian  and 

"  Remigius  upon  him.     At  one  o'clock,  Ter- 

"  ricus,    a     fubtle    fophift,    read    Ariflotle's 

"  logick  to  the  elder  fort,    according  to  Por- 

"  phyry's    aad   Averroe's    introductions    and 

"  comments.     At  three  of  the   clock  Frier 

"  William  read  iedures  in  Tully's  rhetorick, 

"  and  Qaintilian's  inftitutions.  And  Giilebert, 

"  the  principal  mailer,  preached  to  the  people 

^^  upon  all  fundays  and  holidays.     From  this 

"  fmall     fountain     we     fee     large     flowing 

"  dreams,   making  glad  the  city  of  God,  and 

*<  enriching  the  whole  kingdom  with    many 

"  mafters  and  teachers,  who  came  out  of  Cam- 

'<  bridge,  as  from  the  holy  paradife,"  &c. 

Whether  this  was  the  firft  beginning,  or  only  ' 
a    revival,    of  learning  in  this  town,  it  will 
not  be  neceflary  to  invefliigate  here.     But  Mr, 
Camden  takes  notice,  that  the  name  of  univer- See  Camden's. 
fty  was  not  ufed  till  about  the  time  of  Henry  q"';^"^''^^* 
the  Third,  and  then  not  for  the  place,  but  forsHiRE. 
the  body  and  fociety  of  fludents. 

In  a  letter  to  Becket  from  John  of  S::iiifburyEp'ift.  T. 
this  delcription  is  given  of  the  ftate  of  learning ^^^'^^^*^ . 
at  Paris:  "  IVhen  I  beheld  (fays  he)  the  r^i?^- 1. i. epiit.  24. 
*'  rence  paid  to  the  clergy,  the  majejiy  and  glory 
"  of  the  whole  church,   and  the  various  occu- 
"  pat  ions    of  thofe    who  applied   themfelves    to 
U  3  "  philofophy 
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BOOK  11.  ii  philofiphy  in  that  city,  it  raifed  my  admira- 
"  tion^  as  if  I  had  fe en  the  ladder  of  Jacob,  the 
"  top  of  which  reached  to  heaven,  and  the  fteps, 
^'  zvere  covered  ivith  angels  a fc  en  ding  and  de- 
^*  fcendi?2g.'-  On  this  parage  I  would  obferve, 
that  the  learning  qf  the  clergy  in  thofe  days  was 
a  mighty  affiftance  to  their  power,  and  to 
what  this  writer  calls  the  majfy  and  the  glory 
of  the  church.  For,  as  it  was  almoft  confined 
to  them,  princes  were  under  a  neceffi ty  to  em- 
ploy them  in  much  of  their  bufmels;  and  the 
fuperiority  it  gave  them  over  the  ignorant  Jaity, 
though  great  in  reaUty,  was  greater  flill  in 
opinion.  The  degree  of  it,  which  HeHry  the 
Second  had  attained  to,  helped  to  (hew  him 
the  enormity  of  the  encroachments  they  had 
made  on  the  civil  authority,  and  flrengthened 
his  mind  to  refid:  them.  It  was  likewife  of  no 
little  advantage  to  him,  that  fome  of  his  no- 
bles had  a  fufficient  tindure  of  knowledge,  to 
be  able  to  ferve  him  in  the  highefl  offices  of 
law  and  jufiice.  Upon  the  whole,  it  may  be 
laid,  that  a  beam  of  hgl^t,  in  the  twelfth  cen- 
tury, began  to  break  through  the  clouds  of 
Gothic  ignorance  and  barbariim,  but  was  foon 
afterwards  obfcured  by  a  thicker  darknefs. 

The  great  iiicreafe  of  religious  houfes  muft 
be  reckoned  arnong  the  evils  of  this  age.     The 

V.  pr^fat.  aa  ^y^j^Qj,  of  ^^Q  Notitia  Monaftica  computes  the 

Not.  Monait.  •  ,  cry       i     '     r  '        i      -i        •        l-v        i'        1 

number  of  fuch  houfes,  built  in  England, 
during  the  reigns  of  Henry  the  Firft,  Stephen, 
and  Henry  the  Second,  at  no  lefs  than  three 
hundred.     And   Mr»  Inert  alierts,   that  more 

monal- 
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monafleries  and  other  religious  focietles  were ^C)  OK   li, 
founded    in    that  kingdom  during  the    fingle  ^;^^j.y  ^^ 
reign  of  Henry  the  Firfl,  than  in  five  hundredtheEn'giiih 
years  before.     But   he   rightly   obferves,   that^^^^'"^*''  i'* 
this,  was    not    peculiar  to  this  nation.     The 
high    opinion   of  the  merit  of  fuch   founda- 
tions, infufed  into  the  minds  of  the  laity,  by 
the  divines  of  thofe  days ;  the  hopes  of  com- 
pounding in  this  manner  with  the  Deity  for 
the  greatefl  offences ;  but  more  efpecially  the 
lib,erty,  granted  by  the  pope,  of  commuting  for 
vows   made  to  go  to  the  Holy  wars  by  bene- 
fa6lions  of  this  kind;  filled  all  Europe  with  con- 
vents.,   In   the  year  eleven  hundred  and  fifty- 
two,    the  Ciftertian   order,    w^hich   had   been 
founded    in    one   thoufand   and   ninety-eight, 
had    no    fewer  than    five  hundred.     Amonff  J^^^^s^^^^'^' 

I  r  r     1       •  r         r  n      '         ."Baronage, 

other  cauies  or  the  increale  or  monaitenes  in  pan  i.  & 
this  kingdom,  may  be  reckoned  the  civil  war Monailkon. 
with  which  it  was  afflicted  during  the  reign  of 
King  Stephen.  For  many  of  the  nobihty  en-!- 
gaged  in  thofe  troubles  endeavoured  to  atone 
for  the  pillage  of  the  people,  and  other  crimes 
they  had  con^mitted,  by  raifing  or  endowing 
religious  houfes;  and  others  deiired  to  fecure 
for  themielves  and  their  children  a  quiet  afyr 
lum  in  theie  places.  The  pernicious  conle- 
quences  of  fuch  numbers  of  men  and  women 
being  confined  to  a  life  of  celibacy  were  grie^ 
voufly  felt  in  the  reign  of  Henry  the  Second, 
by  continuing  and  increafing  the  depopulation 
of  the  country,  which  the  commotions  in  that 
of  his  predeGeiToi:  had  occafion^d.  <  Nor  was  it 
U  4  a  fmall 
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l^'  a  fmall  inconvenience  to  the  government  of 
this  monarchy  in  his  difputes  with  the  pope,  j 
that  he  had  fo  maiiyperfons  in  his  realm,  who, 
by  their  feparation  from  fociety,  and  the  nature 
of  their  inftitutions,  were  more  devoted  to  th^^  | 
fee  of  Rome  than  the  fecuiar  clergy ;  which 
difference  fliewed  itfeif,  upon  feveral  occalions, 
in  the  conduct  of  both.  And  the  pradice  of 
exempting  monks  from  the  proper  authority 
of  the  djocefan  bifhops  increafed  this  mifchief. 
Such  exemptions  took  their  rife  from  what  was 
done  by  William  the  Conqueror  in  favour  of 
Battle- abbey ;  which  made  others,  and  more 
efpecially  thofe  of  greater  antiquity,  endeavour 
likewife  to  free  thernfelves  from  the  epifcopal 
jurifdi£lion,  by  pretended  ancient  charters,  the 
forgery  of  which  was  not  difcovered,  or  not 
regarded,  by  our  kings,  who  thought  that 
they  advanced  the  royal  prerogative  by  fup- 
porting  thefe  claims,  and  making  other  grants 
of  a  like  nature.  In  the  year  eleven  hundred 
and  fifty-four,  the  abbot  of  St.  Alban's  obtained 
a  bull  from  Pope  Adrian,  to  exempt  the  abbey 
and  their  dependants,  not  only  from  the  jurif- 
diclion  of  the  bifhop  of  Lincoln,  their  dioce- 
fan,  but  from  all  epifcopal  authority,  and  to 
fubjtdl  them  only  to  that  of  the  apoftolical 
fee;  an  innovation  in  the  conftitution  and 
difcipline  of  the  church  till  then  unknown  in 
England,  and  which  in  France  had  been  juftly 
condemned  by  Bernard,  who  declared  in  one 
of  hij  writings,  **  that  the  uniting  of  religious 
^'  houies  to  the  Holy  fee,  in  this  manner,  was 
■"     ■  ,««  as 
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as  monftrous  aiid  unnatural  a  deformity  inBOOK  ir. 
"  the  church,  as  it  would  be  in  the  natural'  v— ^. 
^"  body  to  unite  the  finger  to  the  head  !" 

Beiides  the  danger  to  the  ftate  from  the  in- 
;dependence  of  thefe  communities  on  all  power 
but  the  papal,  which  was  thus  procured  and 
eitabliihed  during  the  times  I  write  of,  the  great 
proportion  of  land,  over  and  above  all  the  for- 
bner  pofi'tffions  of  the  church,  now  thrown 
into  mortmain,  and  the  quantity  of  ill ver  taken 
out  of  circulation,  by  the  ornaments  with 
which  lo  many  convents  were  decorated,  mufl 
bave  been  very  hurtful  to  the  trade  and  reve- 
Inues  of  the  kingdom. 
1     There  is  in  the  Cotton  library  a  manufcript,  •■'^^S.Cot* 

'  -r        r    ^-       1   1         r^  1  r  i    •    i         n-  toil.  JullUS  B. 

Itreatiie  or  Gu-aldus  Cambrenlis,  which  amrmsxiii. 
(that  William  Rufus  had  conceived  a  defign  of 
taking  from  all  the   monafteries,  or  religious 
houfes,  in  England,  founded  and  endowed  by  the 
Englhh,  all  their  lands  and  poffefiions,  or  the 
'greater  part  thereof^  and  converting  them  into 
sknights-fees  ;  laying,  that  near  one  half  of  the 
kingdom   had  been  beftowed  on  the  church, 
from  all  which  little  or  nothins;  could  be  drawn 
■|by  the  government,  in  any  exigence  whatfo- 
lever,  for  the  defence  of  the  ifate.     If  this  were 
true,  it  would  account,  more  than  any  other 
ifreafon,  for  the  odious  colours  in  which  his  cha- 
(•rafler  iias  been  painted  by  the  monks  :  but  no- 
I  thing  is  laid  of  it  by  any  contemporary  writer  ; 
Und  even  in  the  time  of  Richard  tiie  Second, 
1  after  vaft  additions  had  been  made  to  the  wealth 
lof  the  church,  and  particularly  by  the  founda- 
tion 
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BOOK  II.  tion  of  fo  many  more  religious  houfes,  all  the 
pofleffions  of  the   regular  and    fecular  clergy 
were  not  cftimated  at  more  than  a  third  of  the 
kingdom,  as  appears  by  a  proteflation  of  the 
See  the  Pari,  houfe  of  commous  in  that  reign.     Befides,  it 
E^^k^d°^    was  falfe,  that  in  the  time  of  William  Rufus 
3.  p.  383,     little  or  nothing    could    be    drawn  from  the 
lands  of  the  church  to  the  defence  of  the  king- 
dom :  for,  all  the  bifhopricks  and  abbies  of  royal 
foundation  being  then  converted  into  baronies, 
they  contributed  to  it  equally  with  the  other 
baronial  polfeffions.     Neverthelefs  it  is  poffible 
that  this  ftory  may  have  had  fome  grounds  of 
truth:    for  William  Rufus    might   naturally 
entertain  a  defire,  if  not  a  fettled  purpofc,  of 
taking  away  fome  of  the  lands  of  luch  abbies 
and   convents  as  were  not  charged  by  his  fa* 
ther   with   any   military  fervice,  and  turning 
them  into  knights-fees.     However  this  may 
have  been,  it  is  certain  that  the  opulence  of  the 
monks,  as  well  as  the  number  of  them,  in  the 
times   of  Henry  the  Second,   was  enormous. 
And  the  luxury,  in  which  men  profeffing  po- 
verty   lived,  was  fcandalous   and   ofFenfive  to 
V.  G.  Camb.the  common  fenfe  of  mankind.     We  have  in 
De  rebus  a  fcQ^-jg  gf  j-j^g  treatifes  of  Giraidus  Cambrenfis  a 
c.  c.'in         defcription  of  the  table  which  was  kept  by  the 
Ai.giia  Sacra, monks  of  Canterbury,  and  which  conlifted  re- 
vo.ii.p.4  o.g^j.^j.|^   ^p  (ixteen    covers,    or   more,    of  the( 

moil  coftly  dainties.     Thefe,  he  tells  us,  werei 
drefi'ed  with    the   moil   exquillte  cookery,  to 
provoke  the  appetite  and  pleaie  the  tafte.     He 
alfo  fpeaks  of  an  exceffive  abundance  of  wine, 

particularly 
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Particularly  claret;  of  mulberry  wine,  of  mead,  BOOK  II. 
!md  of  other  flrong  liquors,  the  variety  of 
|;vhich  was  ib  great  in  thefe  repafts,  that  no 
place  could  be  found  for  ale  ;  though  he  in- 
forms us,  that  the  beft  was  made  in  England, 
^iid  particularly  in  Kent. 

There  is  like  wife  an  account  in  the  fame  au- 
hor,  "  rliat  the  prior  and  monks  of  St.  Swi- 
'  thin  at  Wincheiter  threw  themfelves  pro- 
-  flratc  at  the  feet  of  King  Henry  the  Second, 
'  arid  with  many  tears  complained  to  him, 
'  tliat  the  bifhop  of  that  diocefe,  to  whom 
'  they  were  fubje6l  as  their  abbot,  had  with- 
'  drawn  from  them  three  of  the  ufual  number 
'  of  their  difhes.  Henry  enquired  of  them, 
*  how  many  there  ftill  remained:  and,  being 
■«  informed  they  had  ten,  he  faid,  thai  he  him- 
'  felf  was  contented  with  three  ;  and  imprecated 
'  a  cuiie  on  the  biiliop  if  he  did  not  reduce 
'  then^  to  that  number."  I  repeat  this  ftory, 
■ather  to  fhew  the  temperance  of  the  king,  than 
:he  excefs  of  the  Q:ionks. 

In  what  manner  the  laity  feafled  in  thofe 
davs,  John  of  Saliibury  has  given  us  a  fliort 
rlefcription.  He  fays,  the  houfes,  on  fuch 
occafions,  were  ftrewed  with  flowers ;  and 
the  jovial  company  drunk  wine  out  of  gilded 
horns,  and  fung  fongs  when  they  became 
inebriated  with  their  liquor.  This  is  a  better 
jaccount  of  the  feitivity  of  our  anceftors,  than 
that  given  by  Froiflard,  who  fays  that  the 
Englilh,  in  the  time  of  Edward  the  Third, 
fenyvroknt  moult  trijiement,  a  la  Jag  on  de  kiir 

{ays, 
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B o OK  IL pays,  got  drunk  in  great  fadnefs^  after  the 
manner  of  their  country.  In  the  time  of  Henry 
the  Second,  and  for  ages  afterwards,  the  great 
halls  of  the  caftles,  or  principal  manor-houfes, 
in  which  the  nobility  and  gentry  refided,  were 
crouded  with  vaft  numbers  of  their  vaflals  and 
tenants,  who  were  daily  fed  at  their  cofl: ;  and, 
in  order  to  fupply  the  conftant  plenty  required 
for  fuch  profufe  hofpitality,  they  kept  in  their 
hands  large  demefnes,  which  were  cultivated 
by  their  villeins;  and  received  their  rents,  not 
in  money,  but  in  divers  kinds  of  provifions, 
from  many  of  thofe  farmers  to  whom  they  had 
granted  freehold  lands,  adjacent  to  their  feats. 
This  way  of  living,  ftill  more  than  the  feudal 
obligations,  attached  the  vaffals  to  their  lords, 
and  enabled  thefe  to  become  formidable  to  the 
power  of  the  crown.  When  the  weather  per- 
mitted it,  the  chace  drew  together  all  the 
neighbouring  gentry ;  nor  was  it  difficult,  in 
fuch  meetings,  to  form  or  put  into  a6lion 
thofe  fa6lious  confederacies,  to  which  the  genius 
of  the  people  was  rtrongly  inclined.  It  muft 
be  obferved,  that  to  be  Ikilful  in  the  arts  of 
hunting  and  hawking,  was  anciently  efteemed 
one  of  the  requifite  qualifications  for  chivalry, 
and  preferred  to  all  other  knowledge.  The 
Lombard  laws  and  the  capitularies  forbad  a 
gentleman  to  fell  his  fword,  or  his  hazvk^ 
even  for  the  payment  of  his  ranfom.  This 
fort  of  chace,  which  was  a  difiiiuguifliing  pri- 
vilege of  the  nobles,  delighted  them  the  more, 
as  the  ladies    took  part  in    it,  and  appear  to 

have 
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jiave  made  it  their  principal  amufement.  The ^o OK:  II. 
kigh  and  romantic  gallantry,  which  prevailed 
in  thofe  times,  muft  have  given  the  fair  fex 
fuch  ideas  of  themfelves,  as  were  much  above 
ihe  character  of  mere  good  houfewives,  though 
inoft  of  their  time  was  employed  in  houfehold 
'ares.  And,  from  what  we  read  of  fome 
adies  in  the  twelfth  and  thirteenth  centuries, 
'(here  is  reafon  to  believe,  that  their  minds 
|vere  elevated  by  thofe  ideas,  to  a  more  than 
l)rdinary  pitch  of  greatnefs.  It  is  likewife  pro- 
pable,  that  the  imitation  of  royal  ftate,  which 
the  great  barons  kept  up  in  the  eftablifhment 
pf  their  houfeholds,  and  the  whole  manner  of 
'iving  at  their  habitations  in  the  country,  not 
only  drew  to  them  the  reverence  of  the  peo- 
ple, but  fo  raifed  their  thoughts  of  their  own 
dignity,  that  it  was  difficult  for  them,  in  their 
attendance  on  the  king,  to  cQufider  themfelves 
as  his  fubjects,  and  much  more  to  defcend  to 
any  fervile  obedience. 

Some  of  the  nobles  in  the  ao;e  of  which  I 
write,  and  efpecially  the  bifhops,  were  mag- 
nificent   builders.     Giraldus    Cambrenlis    in- 
forms  us,    that    Henry  de   Blois,    bifliop    ofy-G-Camh. 
Winchefter  and  brother  to  king  Stephen,  had,gp;]^^op^  ^^g, 
during  the  anarchy  of  thofe  times,  prefumedtaneorumin 
to   pull  down  the  royal  palace  of  Winchefter,  ^^■jsjj^^^^'^'"^' 
iwhich  was  not  inferior  to  that  of  London,  either 
jin  the  extent  or  quality  of  the  buildings,  be- 
'caufe   it   ftood  too  near  his  church ;  and,  that 
nothing  might    be  wanting   to  compleat  this 
offence  againft  the  majefty  of  the  crown,  even 

ventured 
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BOOK  II. ventured  to  carry  off  and  employ  the  materials 
^'  '  in  erecting  a  fine  pxilace  for  himfelf  and  his 
fucceflbrs  in  another  part  of  that  city.  The 
fame  author  fpeaks  of  other  works  of  this  pre- 
late, for  the  embellilhment  of  his  feats,  which 
appeared  to  exceed  the  power  of  kings  them- 
felves;  particularly  vaft  ponds,  fupplied  by 
aqueducts,  carried  on  with  much  difficulty 
and  expence,  or  by  waters  brought  through 
various  windings,  and  from  a  great  diflance, 
under  ground.  He  had  likewife  menageries  of 
birds  and  beafts  from  all  parts  of  the  world ;  a 
kind  of  magnificence  which  he  feems  to  have 
taken  from  his  uncle,  king  Henry  the  Firfl, 
L-v.deH.I.who  (as  Wilham  of  Malmfbury  tells  us)  had 
*-9'-  an    enclofure    in    his    palace    of  Wobdllock, 

where  he  kept  a  variety  of  rare  animals,  pre- 
fented  to  him  by  foreign  kings,  at  his  own 
earneft  requeil ;  among  which,  lions,  leopards, 
lynxes,  camels,  and  a  porcupine,  are  men- 
tioned by  that  hiftorian.  He  alfo  defcribes 
I  two  very  fpacious  and  beautiful  caflles,  ereded, 

at  an  immenfe  charge,  in  the  reign  of  king 
Stephen,  by  Roger  bifhop  of  Salifbury;  the 
flones  of  which  were  fo  clofely  and  lb  artfully 
joined  together,  that  they  feemed  to  be  all  one 
folid  rock. 

By  many  evidences  it  appears,  that  a  luxury 

in  apparel  was  very  general  am.ong  the  nobles 

SeeSpelman's  and  gentry  of  that  age.     Even  the  nuns  were 

vohlLp.  41."^^  free   from  it,  as  may  be  inferred  from  a 

canon  of  the  legatine  fynod  at  Weflminfter,  iu 

the   year   eleven   hundred    and    thirty-eighr, 

which 
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which,  under  pain  of  an  anathema,  forbids  BOOK  IL 
them  to  ufe  the  parti-coloured  fables,  called  in  v— -^ 
French  petit  gn's,  marthi,  ermine,  and  beaver 
Ikins,  or  golden  rings  ;  or  to  curl  or  curioufly 
fet  their  hair.  William  of  Poi6lou  takes  no- Vi'd.  Piaar, 
tice,  that  the  Englifh  women  in  this  time,  viz.  ^^',  G"'- 
in  the  reign  of  William  the  Conqueror,  excel-  ^'^'P-^u. 
led  in  embroidery ;  and  tells  us,  that  the  gar- 
ments of  thofe  Englifli  noblemen  whom  that 
prince  carried  over  with  him  into  Normandy, 
in  the  firft  year  of  his  reign,  were  richly  in- 
: woven  and  incrufted  with  gold.  He  fays 
jalfo,  that  among  the  men  of  that  nation  there 
were  good  artificers  of  all  forts  ;  that  Germans, 
or  Dutchmen,  very  Ikilful  in  all  the  finer 
manufaftures,  were  ufed  to  fettle  among  them  ; 
and  that  foreign  manufiKfxures  were  imported 
from  the  moft  diftant  countries  by  merchants 
trading  to  England.  As  one  can  hardly 
imagine  that  this  writer,  who  came  over  with 
the  duke  of  Normandy,  w^as  partial  to  the 
English,  I  think  this  account  of  their  opu- 
lence, commerce,  and  induftry,  which  he 
gives  us  as  an  eye-witnefs,  is  of  no  fmall 
weight,  Neverthelefs,  as  we  are  told  by 
William  of  Maimfbury,  in  a  paffage  I  have 
cited  before,  that  the  garments  of  the  Englifh, 
before  their  intermixture  v/ith  the  Normans, 
were  generally  plain,  I  prcfume  that  the  em- 
broidery, and  other  fine  manufa£lures,  fpoken 
of  by  William  of  Poictou,  v/ere  only  worn  by 
the  nobility  of  the  firfb  rank.  But  it  appears, 
that,  in  the  times  of  Henry  the  Second,  the 

whole 
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BOOK  II.  ^liole  gentry  of  England,  having  adopted  the 
faihions  of  the  Normans,  were  as  magnificent 
,  ... ,  in  their  drefs  as  their  fortunes  could  bear.  And 
p.' 682.  fub  we  are  informed  by  Ordericus  Vitahs,  that, 
ann.  1089.  during  the  reign  of  Wilham  Rufus,  the  mode 
of  apparel  was  changed,  not  bnly  in  England, 
but  all  the  weftern  parts  of  Europe;  fo  that, 
inftead  of  clofe  coats,  which  had  been  ufed  till 
that  time,  as  moil  commodious  for  exercife 
and  a  military  life,  trailing  garments  with  long 
fleev-es,  after  the  manner  of  the  Afiaticks,  were 
univerfally  worn.  The  men  alfo  were  very 
nice  in  curling  and  dividing  their  hair,  which 
on  the  fore  part  of  their  heads  they  fufFered  to 
grow  very  long,  but  cut  fhort  behind.  The 
extraordinary  fervour  of  zeal  exprelfed  by  An- 
felm,  and  other  churchmen  of  that  age, 
againfl  this  fafhion,  feems  ridiculous ;  but  we 
find  from  the  words  of  the  above-mentioned 
V.  Ord.;Vlt.  hiflorians,  that  they  combined  it  with  the 
"F^*  i^g^  q£  2j^  afFe£led  effeminacy,  and  fuppofed  it 
to  indicate  a  difpolition  to  an  unnatural  vice, 
which  was  very  prevalent  in  thofe  times.  The 
good  prelate,  whofe  piety  was  fo  much  fcan- 
dalized  at  it,  would  have  done  well  to  con- 
iider,  how  much  more  the  celibacy  to  which 
he  forced  the  clergy,  and  the  number  of  mo- 
nafteries  in  this  kingdom,  might  contribute  to 
increafe  that  abominable  wickednefs,  than  any 
mode  of  drefs.  And  indeed  we  are  told  that 
his  preaching  prevailed  with  the  Englifh  to 
cut  their  hair,  but  could  not  reform  theit 
morals. 

I  find 


OK    KING    HENRY    11.  305 

I  find  no  grounds  upon  which  I  can  form 2  0 OK  II. 
any  eftimate  of  the  number  of  people  in  Eng-'~'~^^ 
land,  during  the  reigii    of  King    Henry    the 
Second.     One  cannot  judge  of  it  by  the  nuni- 
ber  of  inhabitants  in  the  capital ;  becaufe,  from 
the  manners  and  policy  of  the  times,  the  peo- 
ple lived  more  difperfed  than  they  ufually  do 
in  thefe  tim.es.     The   king's   court  was   not 
fixed;  and   every  diftriil  had  a  lefier  court  of 
its  own,  in  the  caftle  of  an  earl  or  great  baron ; 
which  rendered  the  country  more  populous, 
in  proportion  to  the  metropolis  or  other  prin- 
cipal cities,  than  it  is  at  prefent.     It  general  it 
may  be  fn'id,  that  the  police  then  eftabliilied, 
'  which  forced  the  common  people  into  an  order- 
I  ly  way  of  living,  and  the  hardy  and  healthy 
i  education    given    to    peribns    of   both    fexes, 
j  mud  have  been  greatly  conducive  to  propaga- 
I  tion. 

|-'  Sir  Henry  Spelman  obferves,  from  the  lef- v.  Gloff. 
I  fer  Domefday-book,  that  in  all  the  county  of^oMESDAY. 
I  Norfolk,  which  is  above  fifty  miles  in  lengthy 

I  and  about  thirty  in  breadth,  there  were,  at 
\  the  time  when  that  regiiler  was  compiled,  but 
j  fixty-fis'  lords  of  manors,  who  had  the  proper- 
;'rty  of  the  foil.     Under  thefe  all  the  reft  of  the 

!  free  inhabitants  of  that  province  held  by  fub- 

i  infeudation  J    nor  was   the   proportion    much 

•greater  in  other  parts  of  the  kingdom.     But, 

I I  during  the  reigns  of  Henry  the  Firft  and  his 
)?two  next  fuccelfors,  property  became  m.ore  di- 
^llvided,  and  the  number  of  landholders  in  chief 

was  confiderably  augmented :   yet  it  appears 
Vol.  111.  X  from 
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BOOK  II.  from  Dugdale's  Baronage,  that,  till  long  after 

^  the  death  of  Henry  the  Second,  the  earls  and 

barons  were  poflelied  of  vafi:  edates ;  and  the 

far  greater  part  of  all  the  lands  of  England  was 

held  bj  them  in  demefne,  or  under  them  by 

mefne  tenants.     Of  the  exa£t  number  of  the 

peerage  in  Henry  the  Second's  reign  I  find  no 

See  Titles  of  account.     But  Mr.  Selden  has  fliewn  from  the 

honor,  par.     clofe  rolls  of  the  forty-fevcnth  year  of  Henry 

the  Third,  that  a  hundred  and  thirty  temporal, 

with  fifty  fpiritual  barons,  were  fummoned  by 

that  king  to  perform  the  military  fervice  due 

by  their  tenures.     And  it  appears  by  a  record, 

that  in  the  thirty-fifth    year. of  Edward  the 

See  the  Par-  Firft,  eighty-fix  temporal   barons,  twenty  bi- 

hamentary     fhoDS,  and  fortv-eiffht  abbots,  were  fummoned  ; 

vol.  i.  p.  151.  to  a  parliament  convened  at  Carliiie. 

I  Ihall  conclude  this  account  of  the  civil  and 
political  ftate    of   the    kingdom,    during  th& 
times   of  which  I  write,  with  two  remarks; 
firft,  that  the  privileges  granted,  or  confirmed 
to    the    nation,    within    that  period,    thoi^gh 
often  violated  by  our  kings,    were  perpetually-' 
reclaimed,    and   reflored,  from  time  to  time, 
by  new  confirmations,  the  laft  of  which  was 
i/je  hill  of  rights,    that  great  compendium  of 
our  ancient,  conditutional  liberties,  the  glory 
of  this,  and   the  envy  of  every  other  ftate:  ; 
Secondly,   that,   for  fome  ages  after  the  fettle-;- 
ment  of  our  government  by  King  Henry  the"' 
Firft,  the  high  fpirit  of  the  nobles,  and  the  fe- 
rocity of  the  people,  were  ftronger  fences  to 
both  againft  oppreiiion  and  tyranny,  than  laws 

or 


,~^ 
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or  charters ;  but,  at  the  fame  time,  had  fuch  tJ^OOYLII 
tendency  to  difturb  the  tranquillity  and  order' 
of  fociety,  that  thefe  could  hardly  be  preferved, 
even  in  the  reigns   of  good  princes,   without 
fome  fuch  exertions  of  the   royal  authority  as 
approached  too  near  to  an  illegal  and  arbitrary 
power.     But  in  later  times,   as  the  temper  of 
the  nation  grew   milder,  the  fame   rigour  in 
government  was  no  longer  requifite,  or  fit  to 
be  ufed  ;  and   liberty  ceafing  to  border  upon 
anarchy,  the    regal  part   of  our   conftltution 
could,  Vv'ith   Hifety  to  the  publick,   be  fet  at 
Itiil  a  further  diftance  from  abfolute  monarchy. 
In  the  preient    ftate   of  our    whole  political 
fyftem  we  have  nothing  to  wifh,  but  that  the 
fpirit  of  liberty  may  be  moderated  with  fuch 
difcretion,  and  fupported  with  fuch  firmnefs, 
as  that  we  may  never  again  find  it  neceifary  to 
feek  a  remedy  again  ft  anarchy  in  an  exteniion 
of  prerogative  ;  nor  yet   be  drawn  by  the  cor- 
ruption and  diilbiutenefs  of  manners,  which 
too  naturally  attend  a  high  degree  of  politenefs, 
to  relax  the  ancient  Britifli  vigour  and  dignity 
of  mind,   which  hitherto  neither  violence  has 
been  able  to  fubdue,  nor  profperity  to  enervatCc 
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AGE  13.    who  remained  in  the  monafiery  ^/boOKIL 

Bourgdieu,  in  Berry.  * r — -^ 

This  convent  is  called,  by  the  hiftorians  of  thofe 
times,  Monajierium  Bolenfe ;  and  pope  Alexander's 
letters  from  thence  are  dated  apud  Dolum,  becaufe  it 
was  founded  by  the  lords  of  Deals,    A  caftle  adjacent  v.  Bouknvil- 
to  it  is,  for  the  fame  reafon,  called  Caftrum  Dolenfe.  \^'^^^^ll  jf  j^ 
It  muft  not  be  confounded  with  Dole  in  Franche  p.  201. 
Compte. 

P.  2 1 .  Nay  even  thefe  biographers  themfelves  acknow- 
ledge^ that  one  reafon  which  induced  Henry  to  pro- 
mote him  to  Canterbury^  was,  becaufe  he  hoped^  that, 
by  his  means,  he  Jhould  manage  ecclejiafiicaly  as  well 
as  fecular  affairs,  to  his  own  fatisfaSiion. 
This   is    confirmed   by    Fitflephen,     another   of  v.  Stephan, 
Becket's  hiftorians,  in  the  following  words  :  "  Sta- ^"  ^"^  ^' '^'' 
"  tuit  ergo  rex  Anglian  cancellarium  fuum  in  archi- 
"  epifcopatum  promovere,  intuitu  meritorum  per- 
X  2  '^  fon^s 


3IO  NOTESONTHELIFE 

BOOK  II.   "  fonce,  confidens^  quod  fibi  ad placittim  et  nutum^  lit 
^      "^-^       '  "  cancellarius feceraty  archiepifcopus  ohfeque^-atur*' 

P.  38.  'They  did  not  deny  the  zuords  which  zvere  laid  to  , 
hheir  charge ;  but  alkdged,    that  they  -ivire  fpoken' 
when  their  minds  were  heated  ayid  difordered  with 
wine. 
V.  G.  Cr,m-        Giraldus   Cambrenfis,   from  whom   I   relate  this 
fexE*  ifcJ"?"^ particular,  tells    us,  that  one  of  the  company  faid 
coetaneor.  in    to  Henry,  "  Perhaps  we  did  fay  the  words  zve  are 
Angi.  lacra,     4<  charged  with  ;  and  we  JJjoiild  have  [aid  fiill  worfe^ 
par.  1 .  p.  42;.  jj  ^j  ^^^  ^.^^^   ^^^  not  failed  us"      As    Plutarch 

afcribes  the  very  fair.e  anfwer  to  feme  lubje6ts  of 
Pyrrhus,  in  his  Life  of  that  prince,  I  rather 
fuppofe,  that  this  hillorian  applied  the  exprelTion 
he  found  in  that  author  to  a  fimilar  cafe,  than  that 
it  was  ufed  in  this  inftance.  But,  as  it  is  certain  he 
was  far  from  being  difpofed  to  invent  any  fi6l-ion  to 
King  Henrv's  advantao;e,  I  make  no  oueftion  that, 
this  (lory  is  true  in  the  main  •,  to  wit,  that  fome 
perfons,  accufed  before  that  monarch  of  having 
talked  of  him  too  freely  over  their  cups,  pleaded 
their  ebriety  in  excufe  of  it,  and  were  generouOy 
forgiven.  It  is  oblervable,  that  Giraldus  particu-^ 
larly  mentions  the  bifhop  of  Worcefter,  as  impli-  '' 
cated  in  this  affair  j  a  prelate  whofe  name  he  would 
hardly  have  mi^de  uTe  of,  without  good  authority, 
upon  fuch  an  occafion. 

Another  remarkable  inftance  of  Henry's  clemency 
and  good-nature  towards  the  fame  prelate  is  given 
P.  £4, 65.  by  Fitllephen.  He  tells  us,  that  the  bifliop,  who 
v/as  fon  to  Robert  earl  of  Glocefter,  and  had  been 
bred  up  with  the  King  under  his  father's  tuition, 
reproached  that  monarch,  in  an  angry  converfation 
between  them,  with  having  a6led  unkindly  towards 
his  brothers  and  himfelf,  which  was  an  ill  requital 
of  the  great  ferviccs  done  by  that  nobleman  to  him 

and 
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and  his  family;  and  alio  with  detaining  the  revenuesSOOK  II. 

of  the  church.     Thefe   complaints  being  made  in' " 

the  hearing  of  many  perfons,  with  great  freedom  and 
Jharpnefs,  a  knight  of  Aquitaine,  who  was  prefenr, 
and  did  not  know  the  bilhop,  enquired,  who  it  was 
that  fpoke  to  the  king  in  fuch  a  manner  ?  And  being 
told,  he  made  anfwer,  that  it  was  happy  for  the 
king  the  man  was  a  priejl ;  fcr  had  he  heoi  a  foldier, 
he  would  not  have  left  that  prince  two  acres  of  land. 
Whereupon  another  of  the  court,  thinking  to  re- 
commend himfelf  by  it  to  Henry,  chid  and  threat- 
ened the  bifhop.  But  the  king  took  his  part,  and 
feverely  reprimanded  the  officious  zeal  of  the 
courtier. 

P.  40.  The  king's  good-humour  feems  indeed  to  have 
been  fometimes  too  playful  in  the  eye  of  the  public. 
Of  this  Fitftephen  has  given  us  an  extraordinary  v.  Stephan. 
inftance.  He  tells  us,  that  one  day,  as  the  kin.o-^" '''^^^*" '^* 
ancl  BecRet,  his  chancellor,  were  namg  together  fis,  p.  k:.  1% 
through  the  flreets  of  London,  in  cold  and  fcormy 
weather,  the  king  faw  coming  towards  them  a 
poor  old  man  in  a  thin  coat  worn  to  tatters. 
Would  it  not  be  a  great  cliarity  (faid  he  to  the 
chancellor)  to  give  this  naked  v/retch,  who  is  fo 
needy  and  infirm,  a  good  vvarm  cloak  ?  Certainly, 
anfwered  that  minifler,  and  you  do  the  duty  of  a 
king  in  turning  your  eyes  and  thoughts  to  fuch 
objefts.  While  they  were  thus  talking,  the  man 
came  near ;  the  king  aiked  him,  if  he  wifhed  to 
have  a  good  cloak  ?  and,  turning  to  the  chancellor, 
faid  ;  Ton  fhall  have  the  merit  of  this  good  deed  of 
charity  :  then  fuddenly  laying  hold  on  a  fine  nev7 
fcariet  cloak  lined  with  furr,  which  Becket  had  on, 
he  tried  to  pull  it  from  him,  and  after  fome 
ftruggle,  in  which  they  had  both  like  to  have  fallen 
from  their  horfes,  prevailed.  The  poor  man  had 
X  4  the 
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BOOK  II.   the  cloak;  and  the  courtiers  laughed,  like  good  cour- 
'''™*~^'        '  tiers,  at  the  pleafantry  of  the  king. 

P.  44.  Before  her  death,  Jhe  retired  to  the  nunnery 
of  Godjiow,  near  Oxford^  and  there  Jhe  died  — 
Henry  bejiowed  large  revenues  on  the  convent. 
&c. 

In  the   Diflertation   concerning  Fair  Rofamond, 
annexed  to  the  fifth  volume  of  Rapin's  Hiftory  of 
England,   tranflated    by    Mr.    Tindal,    fourth   edi- ' 
tion,  the  authority  of  Nicholas  Trivet  is  quoted  to 
prove,  that  the  nunnery  of  Godftow  was  founded 
by  King  John.     But   that  it  was  founded  in   the' 
reign   of  King    Stephen,     and   that    the    body    of 
Rofamond  was  depofited  there  during  the  life  of  her 
lover,  King  Henry  the  Second,  appears  undeniably  . 
from  feveral   records,  that  are  publillied   by   Dug-" 
dale,  in  the  firft  volume  of  his   Monaflicon,  and  in 
v.Monaft.      the  additions  to  it  annexed  to  the  fecond.     Another 
ac/'rig".  Ad-     mi^ake,   made   in  the  Difiertation   abovemenxioned/ 
dicamenr.  ad   'is  the  fuppofing  that  the  bilhop  of  Lincoln,  who 
1. 1,  n.  p.  SS+.  ordered   the   body  of  Rofam.ond  to  be  removed  out 
of  the  church,   was  the  famous  Grofteft,  who  held 
that   fee   under  Henry   the   Third ;  whereas  it  was 
done  in  the  reign  of  Richard  the  Firft,  anno  dom. 
1191,    by  Hugh,   billiop  of  Lincoln;  as  we  are  in- 
formed ^by  Roger  de   Hoveden,  who  lived  at  that 
V.  Hoveden,    time.     There  is  in  the  Monailicon  a  fragment  from 
!'o^i\fb  ami' "■  J^eland,    which   lays:    "  Rofamonde's  ^Tombe   at 
3 191.  ann.      "  Godcftowe  Nunncry  was  taken  up  a  late:  it  is  a 
pars  poller,      ic  ^^^^   ^-^j^    j}-jJ3    ^nfcription    Tumi^a    Rofemunda. 
*'  Her  bones  were  clofed  in  lede,   and  withyn  that,- 
"  bones  v.-ere  clofed  yn  letter  [leather]  :  ii-hen  it  zvas 
"  opened  there  ivas  a  very  jwete  fmell  came  out  of 
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P.  58.  A  late  ingenious  French  writer  has  very  JuJilyBOOYL  If. 
ohferved,  that  wearing  fuch  enftgns  on  their  Jhi elds ^ 
and  appropriating  ther/i  to  dijlinguijlj  particular  fa- 
milies, could  not  have  been  the  general  fraEtice  in 
Europe  till  after  the  death  of  William  the  Conqueror : 
for,  if  it  had,  his  fon  Robert  muft  have  known  him 
by  his  armour,  and  could  not  have  ignorantly  thrown 
him  to  the  ground,  as  hath  been  related  in  the  book 
prefixed  to  this  hijiory. 

To  this  obfervation  i  will  add,  that  the  laborious 
Herald,  Mr.  Sandford,  fays,  in  his  Genealogical 
Hiftory  of  the  Kings  and  Queens  of  England,  that 
*'  Gules  2  Lions  pajfant  regardant  or  are  the  arms 
"  (^ffigned  to  William  the  Conqueror,  as  alfo  to 
*^  Robert  duke  of  Normandy,  King  William  the 
*^  Second,  and  King  Henry  the  Firit,  derived  (as 
"  tradition  tells  us)  hereditarily  from  Rollo,  the  firfl: 
"  duke  of  Normandy  ;  who  is  faid  to  have  borne  in 
*'  his  efcocheon  or  fhield  the  fame  charge,  affeft- 
'*  ing,  as  feveral  other  Norman  princes  did,  that 
*'  Sovereign  beaft,  the  liony  But  then  he  adds, 
"  I  term  thefe  arms  attributed  or  affigned,  becaufe  I 
"  cannot  find,  either  by  monuments,  coins,  feals,  or 
"  any  contemporary  author,  that  fuch  were  in  ufe 
"  with  thefe  feveral  princes  ;  but  that  foliov;ing  ages 
"  did  affign  or  fix  them  upon  the  Norman  line,  to 
**  diftinguilh  it  from  the  fucceeding  Plantagenets, 
"  that  did  bear  Gules  3  Lions  paffant  regardant  or 
"  (King  Henry  the  Second,  the  firft  of  that  race, 
"  adding  to  the  Norman  arms  the  lion  of  Aquitaine 
^'  of  the  fame  metal,  in  a  field  of  that  colour,  in 
"  the  right  of  Eleanor  his  wife,  heir  of  that  coun- 
*'  try)  and  for  this  caufe  are  they  painted  for  the 
"  conqueror,  upon  the  top.ib  of  Queen  Elizabeth, 
"  in  Henry  the  Seventh's  chapel  at  Weftminfter, 
'"  impaled  with  thofe  of  Queen  Maud  of  Flanders 
"  his  wife^    arms  attributed    to  the  forellers  and 

"  firft 
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EOOK  II."  flrft  earls  of  Flanders  to  the  time  of  Robert  the 
'  ""^  ' "  Frifon :  and  the  arms  alfo  of  King  Henry  the 
'*  Firft,  impaling  them  of  Queen  Maud  of  Scotland  : 
*'  when  irideed  impalements  were  ?ioi  hioimi  before  the 
*'  time  of  Henry  the  Third,  iffofcon  ;  as  I  fhall  prove 
"  in  its  proper  place."  Yet  the  fame  author  ihews, 
xh?!  devices  were  ufed  in  the  time  of  the  conqueror, 
hut  taken  up  and  laid  down  at  pleafure.  And  fays, 
*'  '27j  probable  the  re  of  on  why  the  fbields  of  that  age 
"  were  left  blanks,  cr  of  one  fimple  colour  or  r/ietal,  was 
*^  to  receive  the  imprefs  of  every  fancy,  that  either 
**  pleafed  the  bearer  or  the  painter.^* 

P.  71,  72.  This  feems  to  have  been  the  conftant  fup- 
port  of  the  Navy:  but  upon  e:>ctraordinary  occaficns 
danegeld  was  levied  ;  o7id,  although  at  the  end  of 
that  century  the  name  was  loji^  a  like  prov'ifion  was 
cfien  r/iade,  in  every  age,  by  our  parliaments,  for 
the  defence  of  the  Britiflj  feas  and  fecurity  of  the 
kinvdom^ 

o 

Rot.    Pari.    45   Edw.   III.    the.  commons   pra}-, 

that  the  franchifes  of  the  fea  towns  and  havens  may  be 

allovjed  to  them  as  heretofore ;  and  fay,  that  by  default 

thereof  the  navy  of  England  is  much  decayed,'^  &c. 

Thele   franchifes    were,    the    being   difcharged    of 

armies   and  defence    at   land,    and    of  all   fubfidies 

granted  in  parliament.     But  Mr.   St.  John,  in   his 

iecond    day's    argument   for    fnip-money,    obferves, 

that  thefe   were  for   ordinary    fervice :    hidage   and 

V.  Brnaon,    danegeld    for    extraordinary.       Brafton     fpeaks    of 

..  ii.  p.  37.      hiiiages  as  not  being  feudal  dues,   but  among  thofe 

grants  that  were  de  neceffitate  et  ex  communi  confenja 

totius  reg'fii  introduBa.     Danegeld  was  a  hidage,  being 

See  "Foitefcue  \^,^\  up^^  hides  of  land.     Fortefcue  fays,  that  in  his 

amf limked      time  (under  Henry  the  Sixth  and  Edward  the  Fourth) 

Monavchy,      i^j^  j^jng  had  Lhe  fubfidv  of  tonnage  and  poundage 

p.  44.  c.  ^'  '  for 
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for  the  keeping  of  the  fea,  and  that  it  ought  to  be  BO  OK  II. 
ijapplied  to  no  other  purpofe.  ^       -.-—-^ 

P.  83.  A  knighC s-fee  feems  to  have  been  tifually  com- 
I  ^ofed  in  thofe  days  of  two  hides  of  land,  or  of  two 
I     hides  and  a  half. 

\  ,  Sir  Henry   Spehnan   favs,    ''  that  the  Normans  Treatife  on 
h  changed  the  name  of  a  hide  of  land,  and  called  ^""'^^  ""'^ '^^- 
11"  It    carue^    a  ploiighland;    and,    as    it  leemeth,   m 
i'j"  ereding    and    laying    forth    their     knights-fees, 
:l"  affigned  ordinarily  two  carues  or  ploughlands  to  a 
:i"  knight's  fee.     For  'tis   noted  out   of  the   Black 
I"  regijier  of  St.  Edmond's- bury,  that  William   the 
1^*'  Conqueror   gave    to  Baldwin,  then   abbot  there, 
I"  eighty  plou-hlands,  from  which  he  might  conili- 
1"  tute   forty  knights-fees,   o^oginta  carucatas  terrde, 
'l^^  unde  feodaret  qiiadraginta  miliiss'^     But  it  appears  v.  Madox 
■from  the  rolls  in  the  reisn   of  Henry  the  Second, ^'^*  "''  ^^^ 

I  1-1  1     ij    r""      L-j  r      1         u-.i  '  lixcheq.  c.  15. 

that   two  knights  held  hve  hides   or   tne  bimop  01  p.  400. 
:Chichefl:er  for   two  knighis-fees,  and  ten  hides  had 
been  taken  from  the  demefne  of  that  fee,  to  enfeoff 
four  knights,  Toon  after  the  Normaa  conqueif.     By 
the  Red  Book  of  ihe  Exchequer  it  appears,  that  in  . 
Henry  the  Second's  reign  a  diftindlion  was  made  be-" 
tween  knights-fees  of  the  old  and  of  the  nenij  feoff- 
ment.    The  latter  were  thofe  that  had  been  granted  v.  Mag.  Rot. 
after  the  death  of  Henry    the   Firit  •,  and  fome  t)f^^^^'^"V" 
them,    being   fmaller   than   the    former,    paid    only auxiiioMatil- 
tv^elve  fhillings   for  fcutage,  when  the  former  paid 'l^^'i^e  regis, 
twenty.     But  others   of  them   were  charged  at  the  Ead  of  War- 
fame  rate  to  thcfe  payments,  and  muft  therefore  have^y^P^^^"'' 
been  nearly  of  the  fame  value.     I  I'.kewife  obferve  in  Albiney. 
the  rolls,  that  feveral  barons,  who  had  fees  of  the  eld 
feoffment^  were   alfo   pofiellors   of  fome  of  the  nezv 
feoffment ;  and,  upon  the  whole,  I  fee  no  reafon  to 
believe,  that  a  dijfin5f  and  inferior  order  of  barons 

was 
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fOOKII.  was   conftttuted   by   thefe    tenures,    as   forne  have 
thought. 

P.  83.  Sb'  H.  Spehnanfays,  that  a  mefne  tenant^  who 
had,  more  than  a  fingle  knight' s-fee^  was  called  a 
vavaior,  which^  he  thinks,  was  a  degree  above 
knights :  yet  we  generally  find  that  name  applied  to 
a?iy  vajfal,  who  held  a  military  fief  of  a  tenant  in 
chief  of  the  crown. 

Many  proofs  might  be  given  of  this  from  books.. 
and  records  of  tiiat  age.     Mr.  Selden   fays,   in   his 
Tides  of  Ho  :or,   part  II.  c.  v.  'itGt.  xvii.     ''  There  . 
'*■  were    tVv"o    kinds    of    knights-fees     (as    to   this 
*'  day  ah'b  there  are; ;  thofe  that  were  held  in  chief.. 
*'  of   the   kino;  -,     and    thofe   that   v^ere  held    bv   a  .  > 
*'  mefne    tenure,    called    alfo    anciently    vavafories. 
"  Of  the  firlf  kind  only,  thefe  baronies  (as  alio  the  ; 
*'  baronies  or  honors  of  earls)  v.ere  made  ;  and  they, 
"  hy  fuhi?ifeudation   for   the    mcfl:    part,    made  the 
"  fecond.     And   by  themfelves  and  others  provided 
"  at  their  own  charge,   or  by  their  tenants  (whom 
"  rhey   made  by   fuch    fubinfeudation),    they    per- 
*''  formed  the  fervices  referved   by  the  king.     As, 
''  if  the  king  gave  twenty  knights-fees   to  be  held  "„ 
"  in   chief,  or  lands   to  be  held  by  the  fervice  of 
*'  twenty  knights   or  men   at  arms  (which  was  the 
"  fam.e  kind  of  gift),   \i  the  patentee  infeoffed  others 
*'  of  part  to   be  hek"!   under  him  [fov  example)  by 
*'  the  fervice  of  fifteen  knights,   then  the  king  was 
*'  ferved,   at   the   charge  of  his  baron  the  patentee^ 
-"  with    five   knights;     and    the  other   fifteen   were 
"  ibpplied    by   thofe  that   held   the   reft   by  mefne 
*'  tenures  ;  yet   \o^   that,  if  they  failed  in  their  fer- 
*'  vice,   the   baron    v/as   to  pay  elcuage,    according 
*'  to  their   number,   to   the  king,   and   to  have  his 
"  like  remedy  againit  them:"     Concerning  efcuage 
much  is  faid  in  other  places  of  tliis  work  ;  but  I 

would 
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would  obferve  here,  that,  in  ufing  the  word  ^^s/^;?- B  O  O  FI  IT. 

tee,  Mr.  Selden  could  not  mean,  that,  in  the  times'^ '■ 

when  this  military  policy  was  eftabliilied,  there  were 
any  barons  by  patent^  but  it  is  fignificanc  of  the 
terms  on  which  the  lands  were  granted. 

P.  84.  But  thefe  injiances  were  extraordinary  •,  the  far 
greater  number  of  the  military  tenants  in  chief  having 
many  fubvaffals. 

The  learned  Mr,  Juftice  Wright  has  well  obferv- 
ed,  in  his  Introduflion  to  the  law  of  tenures,  that, 
fince  it  is  clear  that  fubinfeudations  were  warranted 
by  the  feudal  law,  and  that  they  were  an  original 
and  neceffary  branch  of  the  feudal  policy  itfelf, 
the  doubt  whether  the  king's  tenants  had  a  liberty 
of  diipofing  of  any  of  their  lands  to  hold  of  them- 
feives  could  not  be  very  ancient ;  and  he  argues 
ftrongly  to  fhew,  that  the  firit  commencement  of  it 
was  not  earlier  than  the  time  of  Fienry  the  Third, 
from  the  ftatute  ;;4  Edw.  III.  cap.  15.  which  makes 
good  all  fuch  alienations  (or  fubinfeudations)  made 
by  thole  who  held  of  the  king's  great  grandfather, 
or  of  other  kings  before  hinij  exprefsly  faving  his 
prerogative  of  the  time  of  his  grandfather,  father, 
and  of  his  own  time. 

It  v/ill  be  well  Vv^orth  the  reader's  while  to  fee  all 
that  is  faid  by  the  abovementioncd  writer  concern- 
ing the  reftraint  laid  by  Magna  Charra,  c.  32.  on 
the  praftice  of  alienating  fo  much  of  a  nef,  as  not 
to  leave  enough  for  the  performance  of  the  fervicc 
due  to  the  lord  from  his  vafTal,  and  afterwards  b}* 
the  ftatutes,  ^j^ia  emptor es  ierrarum^  znd  De  p'rerQ- 
gativa  regis.  I  will  only  obiervej  t!iar,  though  c,he. 
power  oi  jiihinfeudation  feems  to  have  been  confo- 
■nant  to  the  original  policy  of  fiefs,fwithcuc  any 
^iilinftion  between  thole  m\Q.  hdd  of  tl>e  ''^''1'^'^%'}  or 
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BOOK  11.  of  Other  inferior  lords,  yet  the  limitation  of  it,  in 
^'  '  all  cafes,  v;ithin  the  bounds  prefcribed  in  thofe 
laws,  for  the  fecurity  of  the  fervice  on  which  the 
tenure  was  founded,  appears  alfo  to  have  been  a 
neceffary  and  inherent  condition  of  all  fuch  grants, 
the  departure  from  which,  if  not  checkt,  would 
have  been  finally  dellrudtive  to  the  whole  feudal 
fyitem. 

P.  86.  But,  in  the  cafe  of  invaftons,  the  common  law 
of  the  land  continued  undoubtedly  to  oblige,  not  only 
thofe  tenants,  hut  all  the  other  freeholders,  to  cffifi 
in  revelling  and  driving  out  the  invaders. 
The  limitation  exprefied  in  the  itatute  of  i  Edw. 
Hi.  viz.  that  no  man  he  compelled  to  go  out  of  his  fhire, 
'  hut  where  neceffity  ivarranteth,  and  fudden  coming  of 

firange  enemies  into  the  realm,  I  take  to  have  been 
always  the  law  of  England.  The  ftatute  concludes 
with  a  reference  to  the  ancient  pradice  of  that  law. 
And  then  it  fJoall  he  done  as  hath  been  ifed  in  times  paft 
for  the  defence  of  the  realm.  The  firft  claufe  of  the 
fame  aft,  viz.  '^he  king  wills .  that  no  man  from 
'henceforth  floall  be  charp  ed  to  arm  himfclf  otherwife 
than  he  was  wont  in  the  time  of  his  progenitors,  kings , 
of  England,  refers  alfo  to  ancient  ufage,  and  to  the 
alTife  of  arms  in  the  reign  of  King  Henry  the 
Second,  which  is  again  referred  to  and  con- 
firmed by  the  ftatute  at  Wincheiler  in  the  13  Edw, 
I.  c.  vi. 

Ibid.  During  the  government  of  the  Saxons  (if  we  may 
believe  what  is /aid  hy  the  compiler  of  feme  laws- 
afcribed  to  Edward  the  Corfefor)  the  militia  of 
every  county  was  commanded  by  an  annual  officer 
called  Heretoch,  who  was  chofen  into  that  ofjice 
by^  all  the  freeholders,  in  the  folkmote  or  county 
court* 

The 
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I      The   authority   of   that    coUedion   of   laws,    in  BOOK  It. 

[which    this    palTage    occurs,    I   think    indeed   very '^ « — — ' 

[flight;  but  what  makes  me  believe,  that  the  com- 
piler of  it  did  not  err  in  this  point,  is  its  agreement 
with   the  ancient  German  laws,  which  Sir  H.  Spel- '^' *^^o'^- 
;;man  takes  notice  of,  and  feems  on  that  account  togig^g'^o, 
jconfider  it  as  authentick.  chus. 

\- 

Jbid.     Sir  H.  Spelman  fiippofeSj  that^  after  the  Nor- 
mans came  in,  this  command  devolved  to  the  earl. 
And  there  is  great  reafon  to  think,  that  the  military 
power  of  every  county  was  principally  in  the  carl^ 
during  the  times  of  which  I  write,  though  it  was 
occafionally  exercifed  hy  the  fJoerijf  or  vif count. 
I   .  Spel man's  words  here  referred  to  are  in  his  Giof- 
|fary    under    Comes,     "    Quo    edoftus    exemplo 
(**  Gulielmus   I,    novi    utique    apud    Anglos   regni 
i"  fundamenta    ponens,    conimiliconcs   fuos   feodali- 
'**  bus  exornavit  dignitatibusj  forte   eciam   aud:iori- 
*'  bus  quam  ^vo  Saxonum.     Nam  ceffijfe  jam  vlde- 
1"  tnr   mimus    Heretochi     comitalus    in    inanu    ipfitis 
■*'  comitis^''     That    the  earls   had    the    chief   com- 
mand  of  the  militia  of  the  county  in  the  reign  of 
William    the    Fird,    and   till    after    the  deceafe  of 
'Henry    the    Second,  appears,    I   think,  from    many 
;;Clear  hiitorical  proofs :  and   in   all  the  accounts   of 
thofe    times    I  meet    Vv-ith    no   trace    of  any  ofHcer 
'  tleSfed  to  fuch  a  command. 

P.  87.  But.,  whether  even  the  Saxon  Heretoch  was  not 
:,  fubord'nate  to  the  earl  in  his  military  fttnS: ions ^ 
\      appears  to  me  very  doubt ftiL 

I      Several    reafons    induce    me    to   this    doubt,  and  v,  fl  why. 
j  among  others  this  paffage  in  Florence  of  Vv^orceiter^ ''^''''"'•^^- "^i^ 
I'^'T'alia    geri    in   fuo   comitatu    Godwinus   graviter 

*'  ferens,    nimiaque  commotus  ira,  de  toto  Juo  com:- 
I  ''  iatiu 
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II'  "  tatu^  fcilicet  de  Cantia,  &c.  et  fiiius  ejus  primoge- 
*'  nitus  Swanus  de  fuo,  &c.   akerque  filius  Haraldus 


Titles  of 
Honor,  c. 
pait  ii. 


de  fuo,  &C. 


innumerabilem  co'nzregaverunt  exerci- 


**  turn."  From  hence  it  fhouid  ieem,  that  the 
power  of  the  earls  over  the  military  force,  in  their 
feveral  counties,  was,  in  the  Saxon  times,  fuperior 
to  that  of  the  Heretoch  eleded  by  the  people.  Per- 
haps that  officer  was  no  more  than  lieutenant  under 
the  earl.  But  indeed  (to  ufe  the  words  of  the 
learned  Mr.  Seldcn)  *'  moft  parts  of  the  fiate  of 
"  the  Saxon  government  are  fo  obfcure,  that  we 
"  can  fee  only  Heps  or  torn  reliques  of  them,  I 
*'  rather  than  fo  much  as  might  give  a  full  fatif- 
"  fadtion.'*  i 


-See  Cotton's 
sbridgment 
of  the  records 


P.  90.  Archers  were  drawn  from  the  yeomanry^  and 
feem  to  have  fcrved  on  foot,  as  attendants  on  the 

vaffals  who  held  by  knight s-fervice^     and  at  their 

charge-,    or,  fometimes,  under  the  pay  and  at  the 

charge  of  the  king, 

I  read   of  no  archers  on  horfeback  in  the  age  of 

which  I  write,  unlefs  they  were  comprehended  under 

the  itxm  fervientes,  fome  of  which  were  light  horfe- 

men :    but  in    Edward   the   Third's   rei^n   mention 

is   made,   in   a  roll  of  parliament,  of  tv;o  hundred 

in  the  Tower,  archers   00   horfcback ;  and,   in   the  feventh  year  of 

fw^'o  *^"^'     Richard  the  Second,   the  bilhop  of  Norwich  offered 

III.  &  p.  281.         ,  11-  I        11 

7  R.  II.  to  ierve  the  king   abroad  with   3000   men  at  arms, 

and   2500   archers,   zvell  horfed  and  appointed.     And 

when   Lionel  earl  of  Clarence  went  with   an   army 

into   Ireland,    he   carried    with    him    thither    many 

archers  en    horfeback,  whofe  pay   was    fix-pence  a 

man  per  diem-,  the  fquires  in  the  fame  army  being 

rated   at  one  fhilling  a  man  per  diem ^  the  knights  at 

two  {hillings,   and  the   bannerets   at   four  fhilhngs. 

There  were   likewife  fome  archers  at  four-pence  per 

diem^  Vv^ho,  I   prefume,  ferved  on  foot.     The   earl 

of 
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of  Ormonde  had  under  him,  befides  his  knights  and  BOOK  IL 

fquires,    twenty    hoblers     armed,    and    twenty    not  '        **"    ' 

armed  •,  the   pay  of  the   former  being  fix-pence  a 

piece  'per  diem,  and  of  the  latter  four-pence.     Thefe 

boblers  were   Irifli  horfemen,   i'o  called  becaufe  they 

ferved  on  hobbies.     How  much   the  ilrcngth  of  the 

nation  was  then  thought  to  depend  on  the  fkill  and 

valour  of  its  archers  appears  from   a  letter  of  the 

[duke  of  Guelderland  to  King  Richard  the  Second, 

'  in  which  he  ufes  this  cxpreRion,  "  The  tried  valour 

*'  of  your  people,   and  the  fidarpnejs  of  their  vi^ori- 

\  •'  ous  arrows,  have  fo  far  advanced    the   fame   of 

■  "  your    magnanimous    nation     above    any    of   the 
"  Weft,  that  terror  and  dread  cannot  but  feize  your 

li  **  adverfaries."     In    Henry    the    Sixth's  reign,     the  Ibid.  p.^?Co. 

I  commons     granted    to    the    king    twenty   thonfand/^^  ^^'     ' 

?|  er^^^rj  for  half  a  year  in  his  fervice.     And  Fortefcue 

\  lays,  in  his  treatife  of  abfolute  and  limited   monar- 

|l  chy,  written   in   the   reign   of  Edward   the   Fourth, 

I  that  the  anight  of  the  realm  of  England  mofi  fiandeth^-  ^2. 

I  upon  archers, 

'  P.  92.  Father  Daniel  ohferves,  that  this  ejlahlifb- 
ment  paffed  from  the  demefne  of  the  kings  of  France 
into  thoje  of  his  greateji  vaffals,  the  dukes  of  Bur- 
gundy, the  dukes  of  Normandy,  and  fever  at 
others. 

It  muft  not  from  hence  be  fuppofed  (as  it  has 
been  by  feme  writers)  that,  till  thefe  privileges 
[i  were  granted  by  Louis  le  Gros,  none  had  been  en- 
i  joyed  by  any  cities  in  France  or  Norm.andy.  Or- 
I  dcricus  Vitalis  takes  notice,  that,  in  the  vear  eleven  l.xI.  p.  s-, 
I    hundred  and  fix.  King  Henry  the   Firif,   beina;  fa-  ^---  ^^'^'-^ 

■  vorably  received   by  the  citizens  of  Rouen,  reftored    ^'•^'-^''" 
the  ancient  dignities  of  that  city,     ''  Rex  fiquidem 

"  cum  duce  Rotomagum  adiir,    et  a    civibus    fa- 
VoL.  Ill,  y  '«  vorabiliter 
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BOOK  IL  *«  vorabiliter  acceptus  paternas  leges  renovavitj 
'  "^  '  "  prifiinafque  urhis  dignitates  rejiauravit."  The  fame 
iimc]  author  fays  of  the  fame  king,  that,  in  a  treaty  with 

fubaniio^ioi.  his    brother,    the   duke   of  Normandy,  he  retained 
only    the   town    and    calHe   of   Dumfront   in  that 
dutchy,  becaufe  he  had  promifed  the  citizens  upon 
oath,  that  he  would  never  feparate  them  from  his 
demefnes,  nor  change  their  laws  and  cujioms :  "  Qtiia 
'*  Damfrontanis,  quando  ilium  intromiferunt,  jure- 
"  jurando  pepegerar,  quod  nunquam  eos  de  manu 
*'  fua   projiceret,    nee   leges    eomm  vel  confuetudinei 
"  mutaret."     Thefe  laws  and  cuftoms   muft    have 
been    privileges    granted    to   the    townfmen,  which 
others  did  not  enjoy;  as  they  were  fo  defirous  to 
prevent    their    being    changed.      The   enfranchife- 
ments  of  ferfs  in  towns,  and  the  eftablifhing  therein 
of  a  new  military  power  independant  on  the  nobi- 
lity, were  indeed  innovations,  which  took  their  rife 
from  the  inftitutions  of  Louis  le  Gros,  and  came 
from  France  into  Normandy,  and  even  into  Eng- 
land.   Some  corporations,  which  did  not  before  exiit, 
might  be  alfo  created  at  that  time ;  but  many  others, 
I  prefume,  were  only  new-modelled.     This  feems  to 
have  been   the  cafe  of  the  city  of  Rouen  at  ilill  a 
later  period.     For  Duchefne  has  given  us  a  charter, 
which  direds    in  what    manner    a   mayor  Ihatl   be 
ele(5ted,  and  eiiablifhes  other  regulations  for  the  go- 
vernment of  that  city,  but  with  a  reference  to  the 
conftitution  of  a  former  community  upon  a  different 
model.     It  is  without  date,  but  feems  to  be  from 
Philip  Auguftus,  by  feme  of  the  terms  therein  ufed, 
nTNorm?  ^  ^^  ^^  certain,  that  in  England  many  cities  and  towns 
p.  1066.  were  bodies    corporate  and   communities   long    before 

the  alteration  introduced  intQ  France  by  the  charters 
of  Louis  le  Gros. 

P.  54. 
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P.  94.     But  thefe  the  courfes  of  elder   times   were^OOK.!!, 
about  this  time  much  altered ;  and  the  king  for  the '        "*       ^ 
moft  part  was  fupplied  in  his  wars  by  contract  with 
the  nobility  and  gentry^  to  ferve  him  with  fo  many 
men,  and  fo  long,  and  at  fuch  a  rate,  as  he  and 
they  by  indenture  accorded. 

Sir  Robert  Cotton  feems  to  date  this  alteration 
from  the  reign  of  Richard  the  Second;  but  we  find, See  Cotton's 
by  the  records  of  parliament,  that,  in  the  thirtec  uh  o^; ;  "I'^^rds 
year  of  Edward   the    Third,    feven   thoufand   four  in  the  Tower, 
hundred    men    at   arms,    two   hundred    archers   on  P  "•  jjj 
horfeback,    and    two   thoufand   halberters,  were  fet  ^    ' 
out  by  certain  nobles  of  the  counties  of  Tor k.,  Noiting- 
ham,  Derby,  Lane  after,  and  Cumberlajtd,  by  particU' 
lar  rate. 

Ibid.  Indeed  the  pra5lice  'varied  mtich  in  different  ages  % 
though  it  is  plain,  from  our  law-looks,  that  the 
principle  of  knight -fervice,  due,  by  the  nature  of  the 
feudal  policy,  from  all  the  poffeffors  of  military 
tenures,  remained  much  the  fame,  ^  from  the  reign  of 
William  the  Firji  to  that  of  Henry  the  Seventh ; 
nay,    even  till    Charles  the   Second  abolifhed  thofe 

■     tenures. 

'  ■  ■  ■ 

!.f  Among  the  variations  from  the  cuftom  of  the  an- 
cient feudal  tenures  we  may  reckon  a  claufe  in  a 
ftatute   of   the    eighteenth    of  Edward   the  Third, 

'which  fays,  that  men  of  arms,  hoblers,  and  archers, 
chofen  to  go  in  the  king's  fervice  out  of  England, 
Ihall  be  at  the  kings  wages,  from  the  day  that  they 
depart  out  of  the  counties  where  they  were  chofen^ 

Itill    they    return.     Thefe,    I    apprehend,  were    noc 

'men  who  ferved  on  the  ancient  plan,  according  to 
the  duty  of  their  tenures,  but  v/ere  raifed  by  the 
new  pradice  of  agreements  and  covenants  between 
the  king  and  his  barons,  or  tenants  in  chief  by 
y  2  knight- 
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BOOK  II.  knight- icrvice,  and  picked   from   the  feveral   coun- 
ties.    They  were  not  therefore  bound,  as  under  the 
ancient    ellabfifhrnent,  to   ferve  forty  days   at   their 
own   cha'-ges.     Yec    no  changes   in   the   mode  pro- 
duced any  in  the   nature  of  feudal  mihtary  fervice, 
on   which   foundation   and    principle   ail   thefe   con- 
trails  were    made.     By  the  a6l  of  the   twenty-fifth 
of  Edward  the  Thirdj  '*  it  is  accorded  and  alTented, 
*'  that  no  man  P J  all  be  con/hiiined  to  find  men  of  armSy 
"  hobkrs,  or  archers^  other  than  thofe  ichich  hold  by 
"  ftich  fervices,  if  it  bs  not  by  common  ajfent  and  grant 
"  made  in   -parliament ;"    which  is  confirmed    by  a 
ftatute  of  the  fourth  of  Henry  the  Fourth,  witii  the 
following  provilb,  "  fo  that  the  lords,  nor  any  other, 
"  that  have   lands  or   pofTeffions  of  rhe  country  of 
"  Wales,  or  in  the  marches  thereof,  floall  in  no  zvif 
"  be  exctifed  of  their  fervice  and  devoirs,  due  of  thijr 
"  faid  lands  and  pojj'ejfwns,  nor  of  any  other  devoirs  or 
*'  things,   whereto  they  or  any  of  them  be  bound  to  our 
"  lord  the  king;  though  that  the  fame  lords  and  other 
"  have  other  lands  and  pffefjions  within  the  realm  cf 
"  England.     And  that  the  lords,  or  other,  of  ivhiv. 
"  ejlate  or  condition  that  they  be,  which  hold  by  cfcuagc 
*'  or  other  fervice  due  to  the  king^  any  lands  or  pOj- 
'^  fefftons  within  the.  faid  realm,  be   in  no  wife    es- 
"  cufed  to  do  their  fervices  and  devoirs,  due  of  tbi'n 
"  faid  lands  or  poffefftons.     And  that  the  lords,  knights 
"  efquires,  nor  other  perfons,  of  -what  e/fate  or  con 
"  ditioji  they  be,  which  hold  and  have  of  the  gra 
"  or  confirmation  of  our  lord  the  king,  lands,  fojj^j 
'^  fions,  fees,  annuities,  pen/ions,   or  other  yearly  pre 
"  fits^  be  not  excufed  to  do  their  fervice  to  cur  lord  tl 
*'  king  in  fuch   manner  as  they   arc  bounden  bscauj 
■  *'  of  the  faid  lands,"  &V.  which  was  not  repealed  ti 
rhe  act  of  the  twelfth  of  Charles  the  Second. 

P.  ic> 
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P.  100.  The  treat  if e  afcribcd  to  Glanville,    ^c.    tells  BOOK  II, 

m,  that  the  relief  of  a  knighfs-fee  ivas  then  fixed  ^        '' ' 

at  a  hundred  fhillings^  and  of  lands  held  in  foccage 
at  a  year's  value,  by  the  cufiom  of  the  kingdom  \ 
but  that^  with  regard  to  baronies  and  to  ferjeanties, 
there  'a:as  no  determinate  rule  of  law,  thoje  who 
held  by  fuch  tenures  fatisfying  the  king,  for  the  re- 
lief dm  to  him  from  them.,  at  his  dijcretion. 
This  difaq-rees    with   the    charter    of    Henry   the  ^"'^.'^'"' '^'^f^" 

<o  ■'  ter  in  the  Ap- 

Firft,  which   Henry  the  Second   has   confirmed  :  for  pendix  to  the 
there  it  is  faid,  that,  upon   the    death  of  a  baron,  ^'"^^  ^°'"™^- 
or  any  other  tenant  who  held  in  chief  of  the  crown, 
his  heir  fhall  not  redeem  his  land,   as  had  been  done 
in  the   reign  of  William  the  Second,  but  fhall  only 
pay  a  j lift  and  lawful  rehef\  words  which  evidently 
imply  a   known   rule  of  law  to  direfl  and  afcertain 
the   paym.ent.     It  is  likewife  declared,  in  the  moft 
authentic     original     manufcriDts    of    King     John's  See  the  charter 
Magna  Charta,  that    one   hundred  pounds-  {hall   be  i^"^^^''^^^;^^^^' 
paid,  on  the  death  of  a  baron,  by  the  heir,  as  the  Cotton  and 
ancient  relief.     We  alfo   find,   by  the  Norman   ]aw--^"''^\^'^  ™^" 
book   called  Le  Coutumier,    that  this   was  agreeable  v.  Coutum. 
to  the   practice   in   Normandy,    from  whence   thele '^e  Norm. 
feudal    payments    were     derived    to    the     Hnglidi. 
How  then   did   it  happen,  that,  with  regard  to   rhe 
reliefs  of  baronies   and  of  ferjeanties,  the  courle  of 
law,  in  the  reign   of  Henry  the  Second,  w^as  differ- 
ent from   that  prailice,     and    from    the    charter    of 
his  grandfather,  which  be  had  confirmed  ? 

The   beil  folution   I  can  give  of  this   difficulty  is 
fuggefted    to  me  by   obierving,  that,  from  the    re- 
cords  which    Mr.  Madox   has  given   us   in   h:s  Ki- 
ftory  of  the  Exchequer,  it  feems    that    Henry  the^eeHift.  of 
Second  took  no  more  for  any  barony  than  one  hunared  ^""^^  '^'^"^'^^^' 
marks,  which  being  lefs  than  the  relief  referred  to  in 
the  charter,  the  barons  could  have  no  reafon  to  com- 
plain of  his  departing  from  that  rule  in   this  point.  Sec p.  213. 
Y  3  Another 
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BOOK  II.  Another   reafori,   which    is    mentioned    in    another. 

^ '  '  '  «       ''  part  of  this  book,  might  induce  them  to   leave  it 

difcretionary  in   the  crown,  fo  long  as  that  difcre- 

tion  was  favorably  ufed.     But  the  abufe,  that  was 

made  of  their  confidence  by  King  John,  may  have 

obliged  them  to  deny  it  to  him  and  his.  fucceflbrs. 

For  many  other  inftances  are  to  be  found  in  the  hi- 

ftory  of  the  Englilh  Conftitution,  that  ancient  laws, 

or  cuiioms,  which,   in  the  reigns  of  good  princes, 

had    given    way   to  beneficent    adls  of  prerogative, 

have   been  claimed  and  reftored,  in  after-times,  as 

neceflary  bulwarks  to  the  people  againft  oppreffion. 

See  Pine's  En- The  words  of  King  John's  charter,  as  they  ftand  in 

iSo^nfci^iarta^^^  '■^^^  Cottonian  manuicripts   and  in  that  of  the 

johan.inBr.  church  of  Sarum,  by  which  Mr.  Tyrrel  corrcifled 

Bl?r!*n:oiie'a    Matthew   Paris's   copy,  are   thefe :    "  Siquis  comi- 

SeeaifoTyr-  '*  tum  vcl  baronum  noftrornm,  five  aliorum  tenen- 

rei  s  iippendix «  tium  de  nobis  in  capite  per  fervitium  mihtare, 

>?)lume."'^'^      "  mortuus    fuerir,    et    cum   decefierit   hsres    fuus 

*'  plen^  setatis   fuerit,  et  relevium   debeat,  habeat 

*'  hsreditatem  fuam  per  antiquum   relevium  \   fcili- 

*'  cet,  hsres   vel    hseredes   comitis,  de  baronia   co- 

"  mitis  Integra,  per  centum  lihras\  h^res  vel  h^- 

*'  redes    baronis,    de    baronia   integra,  per   centum 

'*  lihras  %  hteres  vel  hzeredes  militis,  de  feodo  mili- 

"  tis    integro,  per  centum  folidos  ad  plus  •,  et  qui 

**  minus  debuerit,    minus  det  fecundum    antiquam 

♦'  confuetudinem  feodorum,"     The  two  Cottonian 

manufcripts    are   the   only  originals  of   this  charter 

now    extant,    that  of   Sarum    being  miffing.     But 

the  copy  of  it,  which  is  entered  in  the  Red  Book  of 

the   Exchequer,  agrees    with   thefe,  only  inftead  of 

libras  it   has  lihram  in   the  feftion   concerning    the 

relief  for  a  barony ;  which  is  plainly  an  error.     The 

charter  of  the  firil  year  of  Henry  the  Third,  which 

Dr.  Blackftone  has  printed  from  the  only  original 

extant,  viz,  that  in  the  archives  of  the  cathedral  at 

Durharii, 

% 
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Durham,  agrees  entirely  with  King  John's  in  the  BOOK  IL 
claufe  here  recited  ;  and  Co  does  the  entry  of  it  in '        " 
-the  Red  Book  of  the  Exchequer  at  Dublin,  only 
that,  inftead   of  the  words  de  baronia  Integra,  it  has 
de  baronia  baronls  integra ;  but  the  relief  is  the  fame, 
viz.  centum  libras. 

The  fecond  charter  of  Henry  the  Third,  granted 
in  the  year  12 17,  which  Dr.  Blackftone  has  printed 
from  the  original  in  the  Bodleian  library,  the  only 
one  extant,    has   the  fame  claufe  word   for  word ; 
and   fo  has  the  Talbot  manufcript,  from  which  Dr. 
Blackftone  has  publifhed  the  charter  of  the  ninth  year 
of  that  king,  and  alfo  the  Durham  manufcript,  which 
the  Doftor  calls  an  original  of  inejiimable  value.     But 
the  entry  made  in  the  ancient  book  at  Guildhall,  of 
the  charter  of  the  year  1217,  inftead  of  libras  Jias 
marcas^  in  the  fed:ion  which  relates  to  the  relief  of 
a  barony;  and  the  fame  reading  is  found  in  all  the ^j^^^^rrin 
charters  of  infpeximus  of  the  twenty-fifth  and  twen-  Biackftone's 
ty-eighth   of   Edward   the  Firft,  which  have    been^^"!""- 
collated  by  Dr.  Blackftone  with  the  Talbot  manu- 
fcript of  the  charter  of  the  ninth  year  of  Henry  the 
Third,  and  alfo  with  that  of  Durham.     What  gives 
feme  authority  to  this  alteration  of  pounds  to  marks, 
is  a  record  which  Mr.  Madox   has  cited,  and  byg^^^fJ|:^^ 
which  it  appears,  that,  in   the  thirty-fifth   year  ofc.  x.p.  azo'. - 
king  Edward  the  Firft,  John  de  Ratynden,  coufin  and 
heir  of  Alice  Mucegrofs,  paid  xil.  iis.  iid.  ob.  q. 
relief,  for  all  the  lands  which  Alice  held  of  the  king 
in  capite,  viz.  for  the  fixth  part  of  the  barony  which 
Hugh    Dyve    formerly   held.     In    the   twenty- firft 
year   of   king  Edward   I,  Alice  was    charged  with 
xxv   marks  relief  for   the  faid   fixth  part  of  a  ba- 
rony ;    the   relief  for   a  whole   barony   being   then 
charged  at  one  hundred  pounds.     But   now,  by  the 
Magna  Carta  regis  de  libertatibus  Anglic  (which  char- 
ter the  king  by  his  writ,  quod  eji  inter  communia  de 
Y  4  a^ina 
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BOOK  11.  anno  xxix,  commmtds  to  he  obfer'ved  in  all  points),  the 
•^        '  kino;  would    take  but   one   hundred   marks  for  the 
relief  of  a  barony  :  and  therefore  John  de  Ratynden 
is  charged  for  the  fame  portion  of  the  faid  barony 
at  the  rate  of  a  hundred  marks,  et  non  detanta  fumma 
fecunia,  as   Alice  was  charged  at,  viz.    a   hundred 
SeeTuiesof  pounds.     Mr.   Selden  alfo   cites,    in    his  Titles   of 
^a^r^ilfealr. Honour,  a   roll   of  the  fixth   year  of  Edward  the 
Third,  by   which    it   appears,   that,    in  the  twelfth 
year  of  Edward   the  Firft,  Humfrey  de  Bohun  was 
charged  with  fifty  marks  for  a  third  part  of  the  fiefs 
which   had    belonged   to  Ada  de  Portu,    and   with. 
fifty  marks  for  a  third  part  of  the  honor  of  Bregh- 
noc,  which   was  a   greater  fum   than   was   paid    by, 
John  de  Bohun  to  Edward  the  Third,  "  eo  quod  re- 
"  levium  p'adjSlvM  oneratum  fu'it  ta^iquam  -pro  tertia. 
parte   pr^diciarum    haroyiiarum    ante    co7tfe5ficnem 
Magna-,  Carta  de  lihcrtatihiis  Anglia^  quo  tempore 
"'  relevium  pro  baronia  affeffum  iuit  ad  c  lihras,  et 
^^  poft   confeclionem    ejufdem   .Carts    ad  c   marcas^ 
"  tantuni,  juxra  quarum   c   marcarum    ratam    pr^e- 
'^  diftus  Johannes  de  Bohun  oneratur  fuperius  de 
**  relevio  didi  avi  fui  pro  partibus  diftarum   Barp- 
^^  niarum,  &c."     In    this  record  the  words  ante  et 
poft  confe^ionem  Magna  Carta  de  libertatibus  Anglia.^ 
can  mean  nothing  but  before  and  after  the  confirma- 
tion of  the  great  charter  cf  Henry  the  Thirds  which  {d.%- 
it    is  exprefied   in   the   other    record    cited    by  Mr. 
Madox)  the  king,  by  his  writ,  qiiod  e/l  inter  commu- 
nia  de  anno  xxix,  commands  to   be  obferved   in  all 
points,     ir or  by  this  record  it  appears  that  in   t!ic 
twel.rth,    and   by   the  other  that  in  the   twenty-firft 
year  of  Edward  the  Firft,  the   relief  for   a   barony 
was  a  htmdred  pounds.     The  .alteration  therefore  was 
made  by  the   charters  of  infpeximns  \  but   how  they 
came  to  vary  from  the  original  charter  of  the  ninth 
of  ITcnry  the  Third,  fo  much  to  the  prejudice  of 
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[[the  royal  revenue,  it  is  hard  to  conceive.     On  the  BO  OK  IF, 
i  I  other  hand,    many  reafons   forbid    one  to   fnppofe  '■  ■    ^       ' 
that  it  ilcod  fo  in  that  charter.     For,  befides  that 
the  two  original  manufcripts,  cited   before,  have  it 
Ubras^  the  fame   reading  is  found  in  the  authentick 
i  entry  of  it   in  the  Red  Book  of  the  Exchequer   at 
i  Weftminfter :  and  it  likewife  appears  by  the  rolls, 
'ithat  ia  the  very  year   when    the   faid  charter   was 
'granted,  viz.  the  ninth   of  Henry  the  Third,   Wal- See  Madox's 
ter  de  ClyfFord  was  charged  with  a  hundred  p'^z^^^^-y  Exciiequert 
for  his  rehef  as  for  a  barony,     I   have  (liewn  before,  ex.  p. 218. 
that  the  authentick   tranfcripts   of   all    the    former 
charters  have  libras,    not  marcas.     And  if  in  King 
ij  John-s  time  the  ancient  relief  was  a  hundred  "pounds, 
it  was  fo  in    Henry  the  Third's  and    Edward    the 
Firft's.     But  furthei*,  it  is  evident  by  the  great  roll 
of  the  tenth  year  of  Richard  the  Firft,  that  a  hun- 
dred -pounds  was  then  thought  the   reafonahle  relief 
for  a  barony.     Fdward  the  Firft  mull   have   been 
therefore    deceived    in    this    matter    by  thofe    who 
made   the   charters  of  infpeximus   for   him.     There 
i;  JDeing  no  flops  in  the  manufcripts,  it  is  hard  to  de- 
:  termine,  whether  the  words  ad  plus  after  centum  foli- 
\  dos  relate  only  to  tksrn^  or  to  the  preceding  reliefs  of 
I  earldoms  and  baronies  in  the  fame  claufe ;  but  I  ra- 
[  ther  think  that  they  only  belong  to  the  centum  folidos, 
!  '    By  the   lav^s   of  William  the  Conqueror,  the  re- 
liefs  of  earls,  barons,  and  vavafors,  are   to  be  only 
their  horfes  and  arms,  like  the  Heriots  of  the  Saxons  : 
,  which   feems  to   have   been  injoined  by  that  prince 
\  to  accommodate  the  Norman  cuftom   in   this  refped: 
to  the  Saxon  ;  forafmuch,  as  many  of  thofe  laws  are 
!  Edward  the  Confeffor's  revived  and  confirmed.     But  Sec  In2:ulph. 
I  It  is  obfervable,  that  the  nuniber  of  horfes  and  arms  ^L^eg-T'lll!"' 
required   thereby  as   the  lawful  relief  for  an  earl,  is  Conq.  p.  22, 
double  to  that  for  a  baron,  and  that  for  a  baron  is -3.  M- 

4^ouble 
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BOOK  11.  double  to  a  vavafor's :  whereas  it  has  been  Ihewn, 

'  that  the  charters    make  the  relief  for  a  baron  the 

fame  with  that  for  an  earl  (or  but  a  third  lefs,  even 
if  we  read  marks  inflead  of  pounds),  and  allow  no 
more  than  a  hundred  fhillings  for  any  knight's-fee, 
which  falls  very  Ihort  of  one  half  of  the  baron's  re- 
lief. I  therefore  prefume  that  thofe  laws  were  re- 
pealed, and  that  the  jujl  and  lawful  relief  in  the 
charter  of  Henry  the  Firft  did  not  refer  to  what 
they  had  eftablilbed,  but  to  the  Norman  relief,  which 
was  the  fame  as  the  fubfequent  charters  declare. 

C.x.p.  120.  Mr.  Madox  takes  notice,  in  his  Hiftory  of  the. 
Exchequer,  that  although  baronies  differed  much 
in  the  number  of  fees  whereof  they  confifted,  the 
relief  of  each  was  the  fame :  which  proves,  that  it 
could  not  be  a  fourth  part  of  the  value  of  the  an- 
nual income  arifing  out  of  the  barony;  as  fome 
have  fuppofed. 

According  to  the  author  of  the  Dialogue  de  Scac- 
cario,  the  relief  of  a  hundred  fliillings  was  only 
fixed  in  his  time  (under  King  Henry  the  Second) 
for  knights-fees  held  of  the  barons,  or  efcheated  to 
the  king;  not  for  thofe  that  were  immediately  held 
of  the  crown.  But  no  fuch  difcinftion  is  made  by 
GlanvilJe  ;  and  in  the  charters  of  King  John  and 
Henry  the  Third  it  is  faid,  "  that  the  heir  or  heirs 

See  the  char-   <y  q£  ^^  entire  knisht's-fee,  which  was  held  in  chief 

ters  of  Black-  ,,       ^     ,        ,  .  n        i  i  7  •  t   r        1  •    1 

ftone's  edition.  oj  the  kingy  Ihould  pay  the  ancient  reliefs  which 
"  was  but  a  hundred  fhillings  at  moji,  and  that  he 
*'  who  owed  lefs  Ihould  pay  lefs,  according  to  the 
''  ancient  cujlom  of  fiefs  J'^ 


(( 


P.  107.  He  tells  us  alfoy  that  it  was  a  duty  incum- 
bent on  the   lord^  to  offer  a  proper  match  to  a  fe- 
male ward  in  his  cuftody^  as  foon  as  Jhe  was  of  an 
age  to  marry,  and  alfo  to  pay  her  a  reafonahle  por- 
,  tion» 
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iioH.     Thefe  regulations,  and  the  profit  given,  3^^  BO  OK  II. 

feudal  cuftom  in  thefe  times^  to  the  king  and  inferior  ^  '     «       ■" 
;      lords,  on  the  marriage  of  their  vaffals,  conduced  to 
i      promote  propagation,  and  the  encreafe  of  the  people  ; 

for  it  is  probable  that  fe^uo  remained  long  unmarried. 

The  duty  of  the  lord  to  offer  a  prosper  match  to 
a  female  ward  in  his   cuftody  is  enforced  by  the 
ftatute  of  Weftminfter,  in  the  third  of  Edward  the 
Firft,  c.  22.  which  fays,  that  if  the  lord,  to  whom 
the  marriage  helongeth,  will  not  marry  heirs  female^ 
after  they  have  accomplifhed  the  age  of  fourteen  years  ^ 
hut  for^  covetife  of  the  land  will  keep  them  unmarried, 
he  fhall  not  keep,  by  reafon  of  marriage,  the  lands  of 
fuch  heirs  female  more  than  two  years  after  the  term 
of  the  faid  fourteen  years.     And  if  he  do  not  marry 
them  within  the  faid  two  years,  then  fhall  they  have  an 
aSlion  to  recover  their  inheritance  quite,  without  giving 
any  thing  for  their  ward/hip  or  their  marriage.    And  if 
they,  of  malice,  or  by  evil  counfel,  will  not  be  married  by 
their  chief  lords  (where  they  fhall  not  be  difparaged)  then 
their  lords  may  hold  their  land  and  inheritance  until 
they  have  accomplifhed  the  age  of  an  heir  male,  to  wit, 
of  one  and  twenty  years,  and  further,  until  they  have 
taken  the  value  of  the  marriage.     The  foundation  of 
this  power,  given  to  the  lords  of  heirs  female  re- 
fufing   to    marry,    where   no   difparagement   would 
enfue,   was  the   profit  that   fuch  lords  would  have 
made  of  their  marriage;  and  the  reafon  of  allow- 
ing fuch  profit  was  the  lofs  fuftained  by  their  lords 
in  giving  up  their  lands,   on   the  marriage  of  the 
wards,  before  the  wardiliip  was  determined.     With 
regard  to  heirs  male,  it  had  before  been  declared  byC.  vii, 
the  ftatute  of  Merton,  "  that  if  an  heir  (of  what 
"  age  foever  he  be)  will  not  marry  at  the  requeft  of 

his  lord,  he  fhall  not  be  compelled  thereunto; 
*'  but  when  he  cometh  to  full  age,  he  fball give  to 
'*  k\^  lord  and  pay  him  as  much  as  any  would  have 

"  given 


(C 

a 
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BOOK  11.  H  given  him  for  the  marriage  before  the  receipt  of  his 
"""""""^  ^^  land)  and  that^  whether  he  will  ?narry  himfelf  or 
*'*  not :  for  the  marriage  of  him  that  is  ivithin  age  of 
y^    mere  right  pertaineth  to  the  lord  of  the  fee'"' 
C.  V?.  The   fame    (lat'ute   alio   faid,  *'   that  if  an   heir, 

^^  being   fourteen   yeai-s   old,    or   above,    unto   his 
'•*  full    age,   fiiould    marry    without    licence    of  his 
*'  'lord,  to  defraud  him  of  the  marriage^  and  his  lord 
*■*  pfFer    him    reafonable    and   convenient    marriage,' 
without  difparagement,  then   his  lord  fliall  hold 
his  land  beyond  the  term  of  his  age,  that  is  to] 
fay,  of  one  and  twenty  years,  fo  long  that  he  may^ 
receive  the  double  value  of  the  marriage  after  the 
cfimation  of  laivfid  men,  or  after  as  it  hath  been\ 
offered  before,  without  fraud  cr  colhtfion^  and  aft  er- 
as it  may  be  proved  in  the  king's  court,'^ 
From  hence  it  is  evident,  that  what  may  be  con-j 
eluded,  from  the  fiience  of  Gianville,    not  to  have 
been  law  in  the  reign  of  Henry  the  Second,  was  now ' 
become  law,    namely,    that   the  marriage  of  a  male, 
ward,    within    age,    of  mere  right   pertaineth  to  the, 
lord  of  the  fee  \  and  was  lb  far  confidered  as  a  profih 
due  to  him,  that,  although  he  could  not  compel  his 
ward  to  marry,  yet  he  might   demand  as   much  ai 
any  one  would  have  given  him  for  the  marriage,  and 
the  ward    was  to  pay  it  to  him,  whether  he  marriea 
er  not.     It  appears   alfo,  that,  when  the  ftatute  of 
Merton    was    made,    the    value    of   fuch    marriage  i 
might    be   legally    eftimated ;    and    it  was    declared] 
that  the  penalty  of  defrauding  the  lord  thereof,  by  a' 
marriage   without   his   confent,  if  a  reafonable  anc; 
convenient    one    was    offered    by    him,    fliould    bt 
double  that  value.     But  if  a  female  heir  was  married 
though  with  her  father's  confent  without  that  of  hei 
lord,  the  penalty  was  a  forfeiture  of  the  whole  fie. 
for   ever,  fecundtim  jus  et  confuetudinem  regni,    fay.'^ 

Gianville 
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Glanville,  1.  vii.  c.  12.  which  flill  continued  to  be  BOOK  IL 

law  under  Henry  the  Third.  '" *» 

ibid.  Glanville  takes  notice  of  only  three  kinds  of  aids, 
which  the  feudal  lord  had  a  right  to  demand  from  his 
'vaffals^  &c. 

There  is  a  remarkable  conformity  between  the 
ideas  of  ancient  Rome,  on  the  reciprocal  duties  of 
patrons  and  clients,  and  thofe  of  the  feudal  law  q\\ 
the  reciprocal  duties  of  lords  and  vaffals,  I  cannot 
better  fhew  this  than  by  repeating  the  words  of  the 
learned  Dr.  Chapman,  in  his  Efiay  on  the  Roman 
ienate.  He  fays  that,  by  the  inilitutions  of  thatP-^Os'^- 
commonwealth,  "  the  patrons  were  obliged  to  affift 
*'  their  cYi&ni^-  gratis  with  their  advice  and  credit 
"  upon  all  occafions,  and  defend  their  perfons  and 
*'  properties  in  all  civil  and  criminal  profecutions ; 
*'  m  return  for  which,  the  clients  were  directed  to 
"  contribute  to  the  fortunes  of  their  patron's  daugh- 
"  ters,  if  their  own  circumftances  did  not  enable 
"  them  to  marry  them  fuitable  to  their  birth ;  to 
"  their  ranfom,  or  that  of  their  children,  who  hap- 
"  pened  to  be  taken  by  the  enemy ;  to  the  pay- 
'*  ment  of  any  fines,  or  cofts  of  fuit,  they  might 
"  be  call  in ;  or  the  expence  incurred  by  canvaffing 
"  for  any  public  office.'*  Agreeable  to  thefe  in  a 
great  degree  are  the  obligations  of  defence,  proteStiony 
and  warranty,  on  the  part  of  the  feudal  lords,  and 
the  aids  mentioned  by  Glanville  in  the  paflage  re- 
ferred to  above,  together  with  the  aid  of  ranfom^ 
on  the  part  of  the  feudal  valTals.  Yet  it  muft  be 
obferved,  that  the  whole  fyftem  of  feudal  duties 
arofe  from  the  tenure  of  lands;  whereas  thofe  efta- 
bliOied  between  the  Roman  patrons  and  their  clients 
were  neither  founded  upon  any  territorial  connexion, 
nor  were  they  of  a  military  nature,  as  all  feuds  ori- 
ginally were;  nor  was  any  jurifdi(3:ion  inherent  in 

the 
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BOOK  II.  the  patrons  over  their  clients,  as  in  the  feudal  lords 
*  over  their  vaflals ;  nor  was  any  oath  of  fealty  due 

from   the  clients  to  their  patrons,  as  from  the  feu-; 
V.  Craig,  De  dal    vaffals    to    their   lords.     On    which    accounts 
JTVu^c'^?6  ^^^  learned  Craig  has  juftly  rejected  the  notion  of 

the  policy  of  feuds  being  derived  from  thefe  inlli- 

tutions. 


i.  i.  tit.  5.  c.  6. 


P.  108.  Another  was  to  contrilute  towards  his  expence 
in  making  his  eldeji  fon  a  knight,  &c. 
Chap,  ^es  According  to  Britton,  no  lord  could  demand  this 

avresl  ^^       ^j^  ^^  ^^^  tenant,  if  he  were  not  himielf  a  knight. 

P.  1 10.  Which  ceremonies  denoted  (according  to  Br  ac- 
ton) on  the  fart  of  the  lord^  prote5fion,  defence,  and 
warranty  \  &c. 
Sec  Wright  on      Warranty  fignified  an  obligation  on  the  feoffer  to 
sATHi^     warrant  the  feihn  or  poflefllon  of  the  feoffee  in  his 
land  :  or,  if  he  could  not  maintain  it,  to  make  him 
fatisfaftion  by  rendering  to  the  value  of  the  fee  if  it 
was  evidied. 

P.  III.  After  the  vaffal  had faid  this,  he  was  to  re- 
ceive a  kifs  from  his  lord,  and  then  rifing  up  was  to 
take  the  oath  of  fealty  in  the  following  words : 
*'  Hear  this,  my  lord,"  &c. 

Lord  Hale  fays,  in  his  Hiftory  of  the  Pleas  of 
the  Crown,  c.  x.  p.  62,  6^.  "  The  oath  of  fidelity 
"  or  fealty  is  of  two  kinds,  that  which  is  due  by 
*'  tenure,  whether  of  the  king  or  mefne  lords, 
"  which  is  ratione  feodi  vel  vaffallagii,  and  hath  a 
"  fpecial  relation  to  the  lands  fo  held,  and  is  fet 
"  down  by  Littleton,  c.  19.  Hear  you,  my  Lord,  &c. 
"  Touching  this  feudal  fealty,  or  fealty  by  reafon  of 
'*  tenure,  I  have  not  much  to  do  in  this  place. 
"  The  other  kind  of  fealty  is  that  oath,  which  is 

««  called 
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**  called  fidelitas  ligea^  or  allegiance,  and  performed B  O  OK  II. 

"  only  to  a  Ibvereign  prince,   and  therefore  regu- 

•*  larly  ought  to  be  performed  by  aii  men  above 

"  the  age  of  twelve  years,   whether  they  hold  any 

"  lands  or  not.     The  tenor  of  this  oath,   according 

"  to  Fleta,  J.  iii.  c.  16.  feci.  22,  runs   thus:    Hoc 

**  auditis^    circumfi antes,   quod  Jidem   regi  portabo  de 

*'  vita  el  memhrts,  et  terreno  honore^  et  arma  contra 

**  ipfum  non  portabo  :  Sic  me  Detis"  &c.    Thu^Lord 

H-ale — but  I  would   obierve  hereupon,   that  I  find 

no  proof  that  the  words  et  arma  contra  ipfum  non 

portabo  were  in   any  oath  of  allegiance  till  after  the 

times   of  King   Henry  the   Second.     His  lordihip 

goes  on,  "  According  to  Britton,   v;ho  wrore  about 

"  the  fifth  of  Edward  the  Firil,  c,  29.  (which  is 

*'  alfo  mentioned  in  Calvin's  cafe,  7  Co.  Rep.  6.) 

"  the  common  form  of  the  oath  or  allegiance  taken 

**  in  Leets,  runs  thus:   Ceo  oyez  'uoui\  N,  bailife^  que 

**  jeo  A  de  ceo  jour  en  avant  ferray  feal  et  leal  a  notre 

**  feigniour  E.  roy  d'Angkterre  et  a  fes  heires^  et  foy 

"  et  lealte  lay  porterai  de  vie  et  de  rnem'jre,  et  de  ter- 

*'  rein  honour, j  et  que  jeo  lour  mal  ne  lour  damage  ne 

"  faverai  ne  ovray,   que  jeo  ne  le   def&ndray  a  man 

«<  poyer :  fi  moy  ayde  dieu  et  fes  faynts^     This  is  the 

"  form  of  the  ancient  oath  of  allegiance  or  fidelity 

*'  to  the  king,  and  as  it  is  ufed  at  this  day,  &c.     Ic 

*'  is  comprehenfive  of  the  whole  diuy  of  a  fubjed: 

"  to   his  prince,   and   therefore    hath    obtained   for 

"  above  fix  hundred  years  in  this   kingdom."     For 

the  better  explaining  of  the  difference  between  the 

two   kinds   of  fealty,    I    will  fuppcfe,   that,  in  the 

times  when  the  feudal  taw  was  in  its  vigour,  a  fub- 

jeft  of  England,  who  had  held  a  fief  of  the  king^ 

Ihoold,  by  fome  offence  or  defed:  of  his  duty  as  a 

vafial,    have  incurred  a  forfeiture  of  that  fief,  and 

have  aclually  loft  it -,  in  that  cafe,  it  is  evident,  the 

feudal   connexion   between    him    and  his  fovereiga 
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BOOK  II.  would  have  ceafed  and   determined  j  but  he  would 
"" — '        '  ftill  have  been  under  the  bond  of  fealty  and  alIe-1 

glance,    which  he  owed   to    the  kino;   as    his   fub- 

jed:. 

P.   112.     Homage   done  to  the  king  was  called    lige 
homage,  &c. 
I  do  not  mean  to  affert  (as  fome  very  eminent 
writers   on    feuds    have   done)^  that   there   was   no 
other  lige  homage  than  what  was  done  to  the  king.^ 
For  the  contrary  appears  by  many  ancient  records,' 
particularly   by    the   charter   containing   the   agree- 
ment between   King   Stephen  and  Henry  Plantage-; 
net,  then   duke  of  Normandy,  in   which   it  is  laid 
by  the  former^    "  Comites    etiam  et  barones    mei 
*'  ligium  homagium  duci  fecerunt,  falva  mea  fideli- 
'*  tatey  quamdiu  vixero  et    regman  tenehoj'''     Which 
words   alfo  demon(lr:;te  that  there  might  be  a  re- 
ferve   or  faving    in    lige    homage.     A  late  French 
hiftorian  mentions  a  charter,  in  which  the  Sire  d'A- 
Abhe  Vein      prcmont  engages  to  do  lige  homage  to  the  king  of 
Hiftoir.  dc  _    France  for  his  land  of  Briente  fur  Meufe,  and  pro- 
p'-'ig^'Louii   I'i^il'cs  to  fewe  him  againjt  all  men,  except  the  hipop 
JX.    *  of  Metz.     The  fame  author  fays,  on  the  authority 

of  the  JJfizes  of  Jertifalem,  that,  in  the  cafe  of  a  war 
between  p-jvo  lige  lords  of  the  fame  vaffal,  fuch  vaflal 
was  bound  to  aid  and  fuccour  him  to  whom  he  firft 
had  engaged  his  allegiance,  becaufe  (fay  the  Affifes) 
he  could  not  do  homage  to  the  fecond^  hut  zvith  a  faving 
of  his  fealty  to  the  firft > 

p.  114.  We  are  affured  hy  contemporary  writers  of  the 
greatefi  authority,  that,  in  the  reign  of  IVilliam  the 
Conqueror^  lige  homage  was  do?ie,  and  fealty  was 
fworn  to  that  kitig^  not  only  by  his  own  iminediate 
tenants,  but  all  the  confiderahle  fuhvaffals  :  &c. 

Ingulphus 

1 
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Ingulphus  fays,  "  Reverfufque  in  Angliam  (Rex  BO  OK  II. 

*'  Wilhelmus    fciiicet)    apud  Londonias    hominium'^ " ' 

**  ftbi  facer e  et  contra  omnes  homines  fidelitatem  ju-  '  ^^* 
"  rare  omnem  Anglia   incolam  imperans  totam    ter- 
*'  ram    defcripfit,"   &c.     What  we   are   to    under- 
fland    by   omnem  Anglic  incolam,    is   explained    by 
other  hiftorians.     Florence  of  Worcefter  and  Simeon  v.  F!or.  Wig. 
of  Durham  fay,  ''•  In  hebdomada  Pentecolles  fuum^  ^-  ^u^'^^- 
"  filium    Henric.    ap.    Weflm.    ubi   curiam   fuam 
"  tenuit,  armis  militaribus  honoravit.     Nee  multo 
*^  poll    mandavit    ut    archiepifcopi,    epifcopi,   ab- 
'*  bates,    comites,    barones,    cum    fuis     miiitibus, 
"  die  cal.   Aug.  fibi  occurrerint  Sarefbiris.     Qlio 
"  cum  vehiffent,  milites  illorum  fihi  fidelitatem  con- 
"  tra  omnes  homines  jurare  coegit,'^     And  Hoveden  v.  Hoveden. 
has  the   fame  vs^ords ;  only,  after  barones.    he  adds  ^^^^'  '^^h 
vice-comites.     The  Saxon  chronicle  alfo  fays,  fpeak-  chron.  Sax. 
ing   of  the    fame    affembiy  held   at  Saliibury,  by  ^"^^  ^"^'-  *°^s« 
William  the   Fiffl:,  '^  Ubi  ei  obviam  venerunt  ejus 
"  proceres,  et  omnes  prcedia  tenentes,  quotquot  ejfcnt 
/*  nota;  melioris  ■per  totam  Angliam  hujus  viri  fervi 
*'  fuerunt,     omnefqiie   fe   illi  fubdidere,   ejufque  fa5ii 
"  funt  vajfalli,   ac  ei  fidelttatis  juramentum  prafiite- 
"  rtini  fe  contra  alios  quofcunque  illi  fidos  futuros.^'' 
Henry  of  Huntingdon  fays,  "  Wilhelmus  rex  for-  h-/>^^^"^'"^* 
"  tis,  anno  decimo  nono  regni  fui,   cum  de  more  lui)  ann.  wiL 
'*  tenuiffet   curiam  fuam   in  natali  apud  Gloceftrc,  ^-  '9- 
"  ad  Pafcha  apud  Winceftre,  ad  Pentecoften  apud 
**  Londoniam,    Henricum    filium    fuum    juniorem 
"  virilibus  induit  armis,     Deinde  accipiens  hominium 
*'  omnium  terrarlorum  Anglic,  cujufcunque  feudi   ef- 
"  fent^  juramentum  etiam-  fidelitatis  recipere  non  dijiu- 
*'  litP     We    are    therefore    to-  underftand    omnem 
Anglice  incolam   in   Ingulphus  to  mean   all  the  mili- 
tary tenants  of  the  barons,   and  all  the   confiderable 
landholders    in    England,    of    whatever    lord   thev 

Vol.  III.  Z  held 
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BOOK  II.  held  their  fiefs.  For,  though  Ingulphus  mentions 
^  '  London  as  the  place  where  this  was  done,  and 
Henry  of  Huntingdon  feems  to  confirm  that  ac- 
count, I  make  no  doubt  it  was  at  Sahlbury,  as  is 
affirmed  by  the  other  hiftorians  abovemer.tioned,  and 
that  he  and  Henry  of  Huntingdon  have  confounded 
that  afTembly  with  the  curia  held  at  London  a  little 
before. 

Ibid.    It  dljo  appears  from  the  words  of  William  of 
Malmfbury^    thot    homage    was   done,   and   fealty 
fworn,  to  the  heir  apparent  of  the   crown,  in  the 
reign  of  Henry  the  Firfi,   by  all  the  freemen  of 
England    and  Normandy,    of  whatever   order  or 
rank  they  were,  and  to  whatever  lord   they  w^ere 
vafials. 
leH^ll^v        ^^^   ^^^^^^  °^  Malmfbury   are  thefe:  "  Filium 
i%i,   '  '  '  "  habuit  Rex  Hen.  ex   Matilde,    nomine  Wilhel- 
"  mum,    dulci  fpe  et  ingenti  cura  in  fucceffionem 
**^  educatum    et  pervedlum.     Nam  et  ei,   vix   dum 
"XII   annorum  effete  omnes  liheri  homines  Jnglia  et 
**  Normanni(2^   cujiifcunque  ordinis  et   dignitatis,    cu- 
*'  jufcunque  domini  fideles,  manihm  et  facramento  fe  de- 
"  dere  coaEii  fimt.^*     Certainly  thefe  words,  like  the 
omnem  Anglic  incolam,  in   the  citation  from  Ingul- 
phus given  in  the  laft  note,  muH  not  be  conflrued 
too   literally,   but   mean    the  omnes  pr^edia   tenentes, 
qaodquot  effent  nota  melioris,  the  moft   confiderable 
landholders   of  every   order   and   degree.     For    the 
numbers  of  the  liheri  homines  Anglic  et  Normannia 

were  too  o;reat  to  be   brought  all  together,  in  either 

•  •  1     I 

country,   without   extreme  inconvenience ;   and   the 

performance  of  the  ceremonies  of  doing   homage, 

and   fwearing   fealty,    would    have    taken    up    too 

much  time,  and   been  too  fatiguing  to  the  prince 

who  received  it  from  them, 

P.  115- 
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P.ti^.  Gldnville  tells  us,  that  zvomen  could  take  //6^ BOOK  II. 

oath  of  fealty^  hut  could  not  do  homage  -,   and  thatj  "^ /— — * 

if  they  were  married ^   their  hujbands  were  to  do 

homage  for  them. 

Sir  Thomas  Littleton  fays^  in  his  Book  uponL.  ii.fea.  S7, 
Tenures,  "  that  if  a  woman  iole  iliall  do  homage, 
*'  fhe  fhall  not  fay,  I  become  your  woman;  for  it  is 
"  not  fitting  that  a  woman  fhould  ra)^,  that  fhe 
'^  will  become  a  woman  to  any  man  hut  her  huf- 
"  hand,  when  flje  is  married:  but  fhe  iliall  fay,  / 
*'  do  to  you  homage,  and  to  you  fo all  he  faithful  and 
"  true^''  &c.  Upon  which  Lord  Coke  remarks, 
"  that  when  Glanville  fays,  a  woman  fioall  not  do 
*^  homage,  he  is  to  be  underftood,  that  Ihe  fhall 
"  not  do  compleat  hosnage.^'  But  I  fhould  rather 
believe,  that,  in  Glanville's  time,  fingle  women 
did  none ;  and  that  the  alteration  in  the  form,  which 
is  mentioned  by  Littleton,  was  an  expedient  found 
afterwards,  to  avoid  the  objeftion  of  an  indecency 
in  their  homage ;  as  it  was  alio  in  the  cafe  of  ec- 
clefiafticks.  From  the  obligation  laid  on  the  huf- 
band  to  do  homage  for  the  wife,  it  naturally  fol- 
lowed, that  the  barony  of  a  wife,  as  well  as  every 
other  fief  requiring  homage,  was,  in  effetl,  made 
over  to  the  huiband  •,  and  therefore  in  thofe  days 
many  barons  came  to  parliamenr.  in  right  of  their 
wives,  and  by  virtue  of  their  marriage  were  ac- 
counted peers  of  the  realm.  It  has  been  obferved 
in  this  Hiftory,  that  the  fame  notion  extended 
to  dukedoms  and  principalities  in  many  p^rts  of 
the  continent. 

P.  120.    And  it  was  a  general  maxim  of  the  feudal 

law,  that  a  forfeiture  of  the  property  of  the  lord  in 

the  fief,  and  of  all  his  dominion  over  his  vafj'al,  was 

as  necejfary  an  effect  of  any  great  breach  or  negkEf 
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of  the  duty  which  he  owed  to  the  vajfah  as  a  for- 
feiture of  the  fief  was  of  afmilar  crime  or  negle5i  in 
the  vajjal. 

The  learned  Craig,  in  his  excellent  book  on  the 

Feudal   Law,   has  thefe  words  :    *'  De  dominorum 

"  aurem   offensa   h^c    generaiis  regula  oblervanda 

«  eft;  ubicunque  vaffallus  ex  fna  ofFensa,  five  de- 

*'  lido   in    dominum,    feudo    privatur,   e   regions 

"  domicus,  fi  idem  in  vafialium  deliquerit,  direc- 

"  to  dominio  privatur,   etiamfi  dominus  offenfum 

«'  commiferit  anreqiiam  vaffallus  five  vaffalli  hares 

«'  juraverit,  nifi  forte  jurare  requifitus  non  jurave- 

V.  Craig,  de    «  Ht."     And  then  he  enumerates  feveral  offences, 

Jure  Feudal,    ^j^jch  if  the  lord  committed  againft  the  vaffal,  he 

m!%''''  ^'  was  thereby  deprived  of  his  fuperiority  or  dominion 

over  him. 

Lord  Coke,  in  his  learned  notes  on  the  chapter 

concerning   Homage   in  Littleton's   Tenures,    calls 

fealty  and   homage  a  perpetual  league   between  the 

V.  Brafton      lord  and  the  tenant.     "  And  fo  Hrm  and  flrong  (fays 

FoL  80.  Brit-  u  he)   was  this  league,  that  by  the  ancient  law  ot 

ton  Foi.  174.  ^j  England,  Nil  facere  pot  eft   tenens   quod  vertatur 

«*  domino  ad  exh.ereditationem  vel  etiam  atrocem  in- 

'•  juriam.     Nee  dominus  tenenti  e  converfo.     ^odft 

'^  fecerit^  diffhlvittir  et  extingmtur  homagium  omnino-j^ 

"  et  homagii  conneciio  et  obligation  et  erii'  inde  jujium 

«^  judicium   cum   venerit    contra   homagium   et  fideli- 

*'  tatis  facramentiiniy    qmd  in   eo  in   quo  delinquunt 

**  punianiur^  fc.    in    perjond    dominl,    quod   ami t tat 

"  dominium,  et  in  per  fond  tenentis,  quod  ami  t  tat  te- 

**  nementum^^ 

From  hence  arofe  the  feudal  term  to  defy  {diffi- 
dare)  -,  that  is,  to  declare  the  diffolution  of  the  faith 
reciprocally  pledged  between  the  lord  and  the  vaf- 
fal.    And  thus  we  find,  that,  in  the  times  when. 

the 
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the     feudal     law     was    in    its    vigour,    not    only  BOOK  IT. 
the  valFals  defied  their   lords,    upon    certain    occa-  ' 

fions,  but  the  fame  ceremony  was  ufed  by  the 
lords  to  their  vaflals,  nay  even  by  the  king  himfelf. 
For  Matthew  Paris  fays,  that  in  the  year  1233  VMa^  Pearls, 
King  Henry  the  Third  defied  the  Earl  Marefchall.  j.j;j-j  ^''^-gg 
His  words  are  thcfe  :  "  Et  his  ita  geftis,  rex  de 
"  confilio  epifcopi  Wintonienfis,  Marefchallum  diffi- 
"  davit  pr  epifcopum  Menevenfem,  et  fic  juffit  con- 
<'  tra  eum  arma  movere,  et  ejus  caftella  obfidere.'* 
Nor  can  any  thing  better  fhew  the  opinion  of  that 
age  concerning  the  right  of  refiftance  in  the  vafial 
againll  his  lord,  though  that  lord  was  the  king  himfelf, 
than  the  account  which  the  fame  author  gnes  us  of  v.  Mo^  Paris, 
a  difcourfe  between  the  above-mentioned  earl,  and  ^^J  jjj^^"S^^^ 
one  fent  from  the  king  to  expoftulate  with  him,_  and 
fhew  that  he  ought  to  fubmit  himfelf  to  the  king's 
mercy.  I  will  therefore  tranfcribe  here  fome  pal- 
fages  from  it,  and  add  a  few  remarks.  The  mef- 
fenger  faid,  that  he  had  heard  feveral  of  the  court 
declare,  it  was  the  duty  of  the  marefchall  to  make  , 
this  fubmiffion,  ^^quia  fecit  injuriam  domino  fuo,  qui, 
"  antequam  rex  'invader  et  t  err  am  aut  perfonam 
"  maref chain,  ipfe  invafit  t  err  am  domini  regis,  com- 
"  hujfit,  defiruxit,  et  homines  interfecit."  Here  the 
complaint  of  the  earl's  having  committed  an  offence 
in  taking  up  arms  againft  the  king  is  made  to  confift 
entirely  in  his  being  the  aggrejfor.  But  he  goes  on 
to  fay,  "  Et  fi  ille  dicit,  fe  hoc  feciffe  ad  tutionem 
"  corporis  fui  et  haereditatis  fu.£,  dicunt  quod  non  ,• 
»«  quia  in  ipfius  corpus  et  exhceredationem  non  fuic 
"  unquam  aliquid  machinatum.  ^  Nee  ob  hoc  tamen 
*'  deheret  prorumpere  contra  dominum  fuim,  donee 
«^  oculata  fide  cognofceret  regem  contra  ipfum  Jalia 
"  cogitare,  et  ex  tunc  liceret  talia  attemptare.'"  In 
there""  words,  the  only  limitation  put  to  the  right  of 
the  earl  to  defend  his  perfon  or  property  againft  the 
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BOOK  II. king  is,  that  he  ought  not  to   break  out  into  zn 
open  revolt,  till  he  had  ocular  proof  of  the  king's 
defigning  fuch  things  againft  him.     His  anfwer  (as 
given   LIS  by  Matthew  Paris)  was   firft  to  deny  the 
charge   of   his    beinc:    the    aegreffor  :    "  Non    eft 
^'  verum,   quia  rex  ip/e,  cum  femper   per  at  us    effem 
^'  ftare  juri  et  judicio  parium  meorum  in  curio,  fua^  et 
*'  per  internuntios  plures  phiries  petii  illud^  quod  ab 
*'  ipjo  mihi  femper   extitit  denegatum,    terrum  rneam 
"  violenter  ingrejfus  contra  omnem  jufiitiam  invaJiL''* 
He  pleaded,  that  the  king  had  denied  his  petition  to 
be  brought  to  a  lepal  trial  in   the  king's  court  by 
the  judgment  of  his    peers;    and    had,    againft    all 
^uftice,  invaded  his   lands ;  notv^ithflanding  which, 
he  had   made  peace  with  him  to  his  own  preiudice ; 
but   conditionally,   that,  if  the  king  fhould   not  ob-  , 
ferve  the  articles  of  that  peace,  he  ftiould  be  free  of 
homage  to  him,  as  he  had  been  before  :   "  ^lod  ego 
•"  ejfem  extra  homagium  fuurn  et   difiduciatus  ab  eo; 
^'  Jieut  prius  fui  per  dominmn    epifcopum   Meneven- 
^'  fem.^'     Wherefore,  the  king  having  broken   moft 
of  the  articles  of  the  peace  or  agreement   between 
them,  and  eagerly  defiring   to   deprive  him  of  his 
eftate    and    liberty    (as  he  could  prove),  he  had  a 
right  to  recover   his  own,  and  to  weaken  the  king's 
power  by  all  poffible   means :    "  Utide  cum  fere  in 
^'  omnibus    erticulis    in  forma  pads   deficeret^  lictiit 
f  mihi,  jtixta  conveniionem  meam,.,  quod  meitm  erat  re- 
^*  cuperare  et  poffe  fuurn    modis    omnibus   debililare  \ 
f '  maxime  cum  ad  meam  defruSlionem  et  exharedita- 
*■*"  tionem  et  corporis  captionem  anhelarit :    et  hoc  pro 
*'  certo   didici,    et^  Ji   neceffe    eft,   probare   fojfum.'* 
He  goes  on  to  fay,  that  foon  after  the  peace,  before 
he  had  taken  arms  to  defend  himfelf,  the  king  had 
deprived  him  of  his  hereditary  office  of  marefchall, 
ivithout  judgment  of  law,  and  refufed  to  reftore  it  to 
him  :    which  fl;ewed  a  determination   to   keep    no 

peace 
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peace  with  him;  for  which  reafons  he  thought  /?)/;;^.  BO  OK  II. 

felf  abfohed  Jrom  bis  homage  by  the  king  himjelf,  as  he  '        "        ' 
!    had  been  before  their  late  agreement ;  and  alledged, 
that  it  was  lawful  for  him  to  defend  himfelf,  and  by 
all  means  to  refiji  the  malice  of  the  king's  counfellors : 
"  Et  quod   magis   eft",  pofl:  pacem  per  dies  quinde- 
**  cim,  antequam  Walliam  intrarem,  aut  ab  aliquo 
"  me  GefGndcrem,j!J2e  Judicio  fpoiiavit  me  ab  officio 
"  Marefchalli,  quod  jure  h^reditario  ad  me  perti- 
"  net  et  poffedi ;  nee  aliquo  modo  ad  illud  me  refti- 
**  tuere    voluit    requifitus.      Unde    aperte    didici, 
''  quod  nuUam  pacem  voluit  mihi  obfervare,  cum 
"  pod  pacem  deterius   quam  ante  me  pertraftarat* 
Unde  homo  funs  non  fuiy  fd  ah  ipjius  horn  agio  per 
ipfum  abfolutus  ;  cum  ad  prim  am  diffidationem  re- 
direm,  juxta   di£lam    conventionem,    ut  pr^sdiBum 
ejl.      ^apropter     licuit     et    licet    me    defendere^ 
et  malitias  conjiliatcrem  fuorum  modis  omnibus  ob- 
v'lare.^^ 

Being  told  of  the  great  wealth  and  power  of  the 
king,    which   would    enable   that   prince   to    bring 
againft  him  more  foreigners  than  he  could  procure 
to  aid  him,  he   anlwered,   that  the  king  was  richer 
and    more    powerful    than    he,    but   lefs    powerful 
than  God,  in  whofe  jufiice  he  trufied  while  he  main- 
tained and  vindicated  his  own  rights  and  thofe  of  the 
nation :    That  he  did  not  confide  in  foreigners,  nor 
feek    their   confederacy ;    nor    would   he    afk    their 
afiiftance,    if  not  compelled  thereto   by  an  unfore- 
feen   and   immutable  neceffity :    "  Rex  ditior  me  eji 
et  potentior  :  verum  eft.     Sed  non  potentior  eJi  Deo, 
qui  eji  ipfa  jufiitia^  in  quam  confido  in  confervatione 
et  perfequuttone  juris  mei  et  regni.     Nee  confido  in 
'lenigenis,     nee    ipforum    appeto    confcederationem,  v.  Mat,  Paris 
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**  nifi^  quod  ahfit,  inopinata  et  imwAitabili  fuero  com-^^^' ■^^^' 
^^  pulfus  np.ceffitate"     And  jn  anfwer  to  the  charge  p.  392. 
brought    agamil    him    by   the   king's    counfellors, 
Z  4  that. 
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BOOK  II.  that,  in  hatred  and  to  the  damage  of  the  king  and 
'  ^"^^  '  kingdom,  he  had  confederated  himfelf  with  the 
king's  enemies,  particularly  the  French,  the  Scotch, 
and  the  Wclfh,  he  denied  the  fadl  as  to  the  French, 
and  juftified  his  confederacy  with  the  King  of  Scot- 
land and  the  prince  of  North-Wales,  becaufe  they 
were,  not  enemies,  but  valTals  to  the  king,  till,  by 
injuries  which  they  had  received  from  the  king  and 
his  counfellors,  they  had  been  driven  from  their 
fealty  (as  he  alfo  had  been)  againfl:  their  will,  ancj 
by  compulfion.  For  which  reafon  he  had  confede- 
rated himfelf  with  them  ;  that,  being  united  toge-* 
ther,  they  might  better  profecute  and  defend  their 
rights,  of  which  they  had  been  unjuftly  deprived^ 
y.  Mat.  Paris,  than  they  could  being  feparate  :  '*  Lem  proponun^ 
li.liiX^^'n^/'"  ^^''^i^^  marejchalliim  conjiliarii  regis,  quod  confcsde^ 
"  ratus  efi  capitaneis  immtcis  ejus  ;  videlicet  Franci- 
'^  gefiis,  Scot  is,  et  IVallenfibus,  et  'uidetur  eis  hoc  fecijfe 
^'  i7i  odium  et  damnum  domini  regis  et  regni,  jid  hoc 
"  dicit  niarefch alius,  quod  de  Francigenis  falfum  efi 
''  /implicit  f.r,  ^od  dihum  efi  de  Scot  is  et  W alien/thus^ 
"  et  {quod)  videlur  hoc  fecijfe  in  odium  et  damnum 
^'^  regis,  /militer  falfum  efi,  praterquam  de  rege  Scotia 
*'  et  Leolino  principe  NorthwalliiS,  qui  non  inimici, 
^'  /ed  fudes  ejus  fuerunt,  quoufque  per  injurias  ip/is 
"  a  rege  et  ejus  con/iliariis  i  Hat  as  a  fidelitate  fua  in- 
^''  mti  et  coahi,/icut  et  ego,  alienati  funt,  Et  propter 
'^  hoc  cuwt  illis  confcederatus  fum,  ut  melius  /imul., 
•*'  quam  feparati,  jura  nofira  perquiramus  et  defenda- 
'^'  mus ;  a  quihus  injufie  privati  fumus,  et  in  magna 
"  parte  fpoliati.^^ 

From  \\(i^Q.z  it  appears,  that  the  law  of  England 
in  thole  days  allowed  no  confederacy  of  the  vafTals 
of  the  crown  v\  ith  any  foreign  power,  unleis  in  the 
■cafe  wh^TC  a  foreign  king*  or  prince,  being  him.- 
feli  a  vaflal  of  the  crown,  was  opprelt  unjuffcly  by 
the  king,  and   forced  to  confederate  himfelf  with 

his 
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his  con-vallals,  for  their  rrDutual  defence;  which  kind  BOOK  ir. 
of  aflbciation  was  deemed  to  be  legal,  and  no  treafon  ^""^ — v'— — ^ 
againft  the  king  or  kingdom.  But  I  would  obferve, 
that  this  muft  have  rendered  it  very  dangerous  for 
the  king  to  have  a  foreign  prince  his  vaffal,  particu- 
larly one  who  was  fo  near  a  neighbour  to  him  as  the 
king  of  Scotland. 

I  fhall  conclude  my  citations  from  this  very  re- 
markable part  of  M.  Paris's  Hiflory  with  fome  v/ords 
of  the  Earl  Marefchall ;  which  fhew  that  h  thought 
it  not  only  lawful,  but  a  duty,  to  refift  the  invafion  of 
}jis  rights  by  the  king, 

**  Nee  hoc  ejfet  honor  regis ^  quod  voluntati  fua  r^«- Ibidem, 
"  fentirem  qua  7ion  eJfet  ratione  fubnixa  :  imo,facerem^'  ^^"V 
*'  Jibi  injuriam  et  jujiitia,  quam  ipfe  in  fubditos  exer- 
"  cere  debet  et  confervare,  Et  malum  exemplum  darem 
*'  omnihus,  videlicet  deferendi  jufiitiam  et  juris  perfe- 
"  quutionem,  propter  voluntatem  erroneam,  contra  om~ 
"  nem  jujlitiam,  et  (in)  injuriam  fubditorum.  Nam 
"  ex  hoc  appareret,  nos  diligere  plus  pojfejjiones  nojiras 
"  rnundanas^  quam  ipfamjujiitiamJ" 

f.  130.  Tet  it  muji  h£  tinderjiood,  that  the  honor,  or 
barony,  fo  created  by  the  crown,  or  Jo  delivered  back 
again  out  of  the  hands  of  the  king,   was  annexed  to 
certain  lands,  which  were  compofed  of  knights- fees, 
and  held  of  the  crown  by  knight-fervice. 
That  baronies  of  England,  diftind  from  grand- v.  ^aronia, 
ferjeanties,   u-'ere   all    territorial  till   long   after  the '^'^'^' ^"^'^  * 
times  of  which  I  vyrite,  cannot  be  difputed.     "  But 
"  (to  ufe  the  words  of  Mr.  Madox)  it   is   to  be 
"  remembered,   that  a  city  or  town  could  not  be 
"  the  head  of  a  barony.     When  a  town  was  part 
"  of  a  barony,  it  was  only  part  of  the  demefnes  of 
**  a  barony.     But  if  there  \ivas  a  caftle  there,  the 
"  caftle  was  ufually  the  head  of  the  barony.     For 
"  example,  the  town  of  Richmond  in  Yorkfhire  was 

*'  part 


346  NOTES   ON   THE   LIFE 

BOOK  II.  "  part  of  the  deraefne  of  tlte  honor  of  Richmond; 

'^-""-v '  *'  but  the  caftle  was  the  caput  honoris." 

To  which  I  will  add,  that  anciently  Arundel 
Gaftle  feems  to  have  been  the  head  of  the  barony 
annexed  to  the  earldom  of  Sufiex ;  for  which  reafon 
the  earls  of   SuiTex   were  called  earls  of  Arundel. 

C.  V.  fea.  J7-Mr.  Selden  fays,  in  his  Titles  of  Honor,  "  But  other- 
''  v/ife  (faving  in  this  cafe  where  grand- fcrjeanty  was 
"  alone  referved)  the  baronies,  as  1  conceive,  con- 
**  filled  of  fuch  knights-fees  as  we  have  yet  fpoken 
"  of,  but  not  of  any  certain  number  of  them.     And, 
the  chief  feats  o(  the  barons  in  any  part  of  thofej 
fees    were    called    capita    baronunj."'     It  was   noti 
therefore  neceffary  that  the  head  of  a  barony  fiiouid 
be  a  caftle ;  but,    when  there  was  a  caftle  upon  a 
barony,  that  was  deemed  the  head  of  it  in  the  com^ 
mon  ufage  of  thofe  times. 
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Ibid.    Befides  the  military  fervice^  which  every  baron', 
was   obliged  to,  in  virtue  of  his  fief  he  li'as  alfo; 
hound  to  attend  the  king  in  his  parliament  and  Ju- 
preme  court  ofjuftice,  to  ajfft  in  his  judgcrstents^  and 
give  him  faithful  counfel  in  all  matters  concerning  the 
dignity  of  his  crown  and  the  good  of  his  realm. 
Lord  Burleigh  fays,  in  one  of  his  Letters,  that  no- 
bility was  nothing  elfe  but  ancient  wealth  in  a  family. 
By  this  he  meant,   that  nobility  was  in  ancient  times 
territorial^  and  annext  to  the  poilefTion  of  hereditary 
T.  142.  lands.     Monfieur  Voltaire,   in   his   additions  to  his 

General  Hiftory,  after  obferving  that  at  VenicCj 
and  in  the  ancient  republicks  of  Italy,  nobility  was 
attached  to  dignity^  to  employment^  and  not  to  layids. 
fays,  "  that  every  where  elfe  nobility  became  the  righi 
^^  of  poffefjors  of  land.  1  he  Her r en  in  Germany- 
"  the  Ricos  Hombres  in  Spain,  the  Barons  in  France 
'^  and  England,  enjoyed  an  hereditary  nobility^  by  nt 
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■^«  other  rights  than  that  their  lands  ^  feudal  or  not  feu- BO  OK  II. 
*'  dal^  remained  in  their  families. ^^ 

On  thefe  palTages  it  may  be  neceflary  to  make 
fome  obfervations.     It  is  nndoubtedly  true  that  in 
England,  as  well  as  other  countries,  the  hereditary 
i  poffeffion  of  noble  fiefs   gave  nobility  to  families  ; 
but,   I  apprehend,  the  reafon  of  this  diftin6lion  was 
;  an  obligation  annext  to  thofe  lands,  namely,  thai  the 
poffeffors  of  them  were  to  fight  for  their  country,  at  their 
own  charges,  and  to  adminifter  jujiice  to  the  people. 
For  to  thefe  honorable  fundiions  the  idea  of  nobility 
;  might  juftly  be  attached ;  but  not  to  the  mere  pof- 
feffion of  hereditary  lands.     Fiefs  were  divided  into 
noble  and  non  noble,     A  mQX(i  focage  tenure,  though 
I  hereditary,    could  not   give   nobility.      Juftice  was 
adminiftered  to  the  people  by  all  the  pofieflbrs  of 
noble  fiefs^  in  the  king's  court,  in  the  county  and 
i  hundred  courts,  or  in  the  court  baron.     Some  he- 
I  redicary   offices,    fuch    as   fhrievalties   of  particular 
I  counties,  to   which  judicature   was    annexed,    gave 
1'  nobility  to  the  families  of  thofe  who  held  them  ;  and 
■  fo,  I  prefume,  did   all  offices  held  by  the  tenure  of 
:  grand  fergeanty  in  the  king's   court,  or  about  his  per- 
t  Ion.     Many  of  thele  were  neither  military  nor  judi- 
\  cial ;   but  they  ennobled  the  poOefibrs   by  a  dignity 
]  derived  from  their  relation  to  the  crown  and  perlbn 
of  the  king. 


D 


I  P.  133.     Robert  earl  of  Mortagne,  on  whom  he  be- 
j  'flowed  the  earldom  of  Corn-wall,  had,  in  that  and 
other  counties^  fevea  hundred  and  thirty-three  ma- 
nors. 

Mr.  Madox  obferves,  in  his  Baronia,  "  that  there  l.  i.  c.  p.  3', 

^-*'  were    in    England    certain    honors,    which    were 

I  f^  often  called  by  Norman,  or  other  foreign  names, 

'^  that  is   to   fay,  fometimes    by   the  Englilli,   and 

1 1*  fomctiaies   by   the   foreign  name ;  for  example, 

*'  William 
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« 


i 

William  de  Forz,  Deforcey  or  de  FortibuSj  was  lord 
of  the  honor  of  Albemarle  in  Normandy.  He 
^'  was  alfo  lord  of  another  honor  in  England  ;  to! 
^^  wit,  the  honor  of  Skipton  in  Craven.  Thefe  ho- 
"  nors  were  fometimes  called  by  the  Norman  name, 
^*  the  honor  of  Albemarle,  or  the  honor  of  the  earl 
*'  of  Altemarle/*  I  have  quoted  this  pafiage  to  ac- 
count to  the  reader  for  fome  fuch  titles  which  occur 
in  this  hiitory. 

p.  134.  For  by  the  accounts  in  the  Fx chequer  zve  find,. 

that  much  lefs  was  taken  by  King  Henry  the  Second\ 

for  the  farms   of  other  earldoms  efcheated  to  thi\ 

crown. 

R.  de  Glanville,  who  farmed  of  King  Henry  the 
Second  the  great  earldom  of  Richmond,  was  charged 
no  more  than  four  hundred  and  thirty-three  poundsj 
feventcen  (hillings  and  three  pence,  for  thq  manors! 
of  which  the  honor,  or  barony,  was  compofed,  and! 
for  the  third  fenny  of  Gippefwiz  (the  county  court),! 
and  the  fervice  of  the  Drenges  (a  fpecies  of  tenantsj 
belonging  to  the  manors.) 

P.  135,  136.  But  the  Saxon  earldoms  were  not  here- 
ditary :  for,  though  they  were  fometimes  permitted  to 
defcend  from  father  to  fon,  it  was  not  by  any  right, 
or  claim  of  inherit a'nce,  but  only  by  the  indulgence  an^ 
favor  of  the  king,  '  ' 

Even  fo  late  as  in  the  reign  of  Edward  the  Con- 
feiTor,  we  find,  that,  upon  the  death  of  Sivvard  earls 
of  Northumberland,  becaufe  his  fon  Waltheoff  wasi 
then  an  infant,  that  earldom  was  given  to  Tofli,  the 
fon  of  earl  Godwin-,  and,  on  the  death  of  Godwin, 
Algar,  the  fon  of  l.eofric  earl  of  Cheller,  was  inverted 
with  that  earldom. 
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1  P.  137.  ^he  form  of  girding  them  with  afword^  when^^^^  II* 
they  were  invefied  with  their  earldoms,  was  likewife '       - 
Jirongly  expreffive  of  a  military  commiffion  appertain- 
ing to  the  office  and  dignity  of  an  earl. 

An  old  hiftorian,  cited  by  Mr.  Selden,  fays,  that  Titles  of  Ho- 
when   Sir  Andrew  Harcloy,  earl  of  Carlifle  in  the "°'"'  ^^^^  ^^g 
reign  of  Edward  the  Second,  was  degraded  for  trea- 
fon,  *'  the  fword  which  the  king  him  gave^  to  keep 
"  and  defend  his  land  therewith,  when  he  made  him 
"  earl  of  Cardoii,  was  broke  over  his  head"     This 
ihews  how  long  the  opinion  continued,  that  the  de- 
fence of  the  country  was  committed  to  the  earl  with 
the  fword  he  received  at  his  inveltiture.     The  earl  of 
Chefter,  Hugh  Lupus,  had  that  county  from  William 
the  Conqueror  given  to  him  and  his  heirs,  "  Adeo 
"  liberam  ad  gladium,  ficut  ipfe  rex  tocam  tenebac 
"  Angjiam  ad  coronam  fuam,"  as  Mr.  Selden  cites  ibidem, fca^s, 
the  words  from  an  old  author. 

F.  141.    //  is  a  moji  remarkable  thing,  that  all  the 
charters  nozv  extant  for  the  creation  of  earls  (the 
mofi  ancient  of  which  were  granted   by  Matilda) 
make  no  mention  of  any  deter?nined  number  of  knights 
which  the  earls  were  bound  to  provide. 
Of  thefe  the  firft  in  date  is  the  charter  of  creatiort 
to  Geofrry  de  Magnavilla,  for  the  earldom  of  EiTex, 
which  was  in  thefe  words  :    "  Ego  Matildis,  filia 
"  Regis  Henrici,   et  Anglorum  domina,  do  et  con- 
*'  cedo  Gaufredo  de  Magnavilla  pro   fervitio  fuo, 
"  et  haeredibus  fuis  pofl:  eum  hsredicabiliter,  ut  fit 
*'  Comes  de  EtTexia,  et  habeat  tertium   denarium 
*^  Vicecomitatus  de  Placiris,  ficut  comes  habere  de- 
"  bet  in  comitatu  fuo:  &c."     The  reft  relates  to 
other  grants   which  the  emprefs  made  to  the  earl. 
Mr.  Rymer,   by  miftake,   has   publilhed  in  his  Fce-T.  i.  p,  j. 
dera  another  charter  of  Matilda  creating  Milo  Fitz- 

waltcr 
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BOOK  II.  waiter  earl  of  Hereford,  as  the  mod   ancient  liovV 

'  extant.     It  runs  in   thefe  words :    "  Sciatis  me  fe« 

**  ciile  Milonem  de  Gloceftria  Comitem  de  Here- 

"  ford,   et  dediffe  ei  motarn   Hereford,    cum   toto 

*'  caftello,  in  feodo  et  hsereditate  fibi  ec  hsredibus 

"  fuis   ad    tenendum    de   me   en    hasredibus    meis.' 

"  Dedi  eriam  ei   tertium  denarium   redditus  burgi 

**  Hereford   quicquid    unquam    reddat,    et   tertium 

*■'  denarium  placitorum  totius  comitatus  Hereford." 

The    charter   of  Henry   the   Second   to  William 

de  Albiney  earl  of  Arundel  is  fo  particular  as  to 

be  worth    infcrting    here.      The  words   are    thefe : 

Sec  Seidell's    ft  Hcnricus   rex   Ansrlise,    et   dux   Normannise,    ec 

noVpa°rt  il'  "  comcs  AndegaviiE^  archiepifcopis,  epifcopis,  &c. 

£.  V.  fea.  10.  *'  falutem.     Sciatis    me   dediffe    Willielmo  Comid 

"  Arundel  caftellum  de  Arundel,  cum  toto  honore 

^'  Arundelli,  et  cum  omnibus  pertinentiis  fuis,  te- 

"  nendum  fibi  et  haeredibus  fuis,  de  me  et  hseredi- 

"  bus  meis,  in  feodo  et  hsreditate,  et  tertium  de- 

*^  narium   de   placitis  de  Suthfex,   iinde  Comes  eji,'* 

This  was  not  a  charter  of  creation  to  an  earldom, 

like  that  before  recited :  for  William  de  Albiney  is 

ftyled  in  it  earl  of  Arundel:  but  it  gives  or  confirms 

to  him  the  caftle  of  Arundel  with  the  honor  (or 

barony)  thereunto  belonging,  and  all   its  other  ap- 

pertenances,  together  with  the  third  fenny  of  the  coun-. 

ty  of  SuJfeXi  which  is  faid  to  be  his  earldom^  though 

his  title  is  taken  from  the  caftle.     Note,  that  in  this 

record  the  caftle  appears  to  be  an  appendix  to  the 

earldom,  not  the  earldom  to  the  caftle. 

Mr.  Selden  obferves,  that  this  lord  was  fome- 
times  (lyled  earl  of  Sujfex,  and  fometimes  of  Chi- 
chejier^  which  denoted  the  fame  perfon.  Yet  he  was 
more  ufually  called  earl  of  Arundel,  the  reafon 
of  which  i  have  given  in  another  note  on  this 
book, 

P.  142* 
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p.  142,  And  as  other  baronies  differed  in  the  mimhef  ^O OKU* ' 

of  kni^hts-fees  by  which  they  were  held,  Jo  likewife '  '      m  ■  "f 
d'd  ihefe. 

For  inftance,  it  appears  by  records,  that,  during 
King  Flenry  the  Second's  reign,  th-  barony  of  the 
I  earl  o\  Cornwall  co.Tipril'ed  two  hundrt'd  dnd  fifteen 
'  knsghtsi t:\-s,  and  a  third  part  of  a  tee  ;  that  of  the 
C:  *  of  Norfoil<.  one  hundred  and  twenty-five  fees; 
i  an  1  rhit  of  the  earl  of  Warwick  one  hundred  and  two 
I  fees  and  a  fraftion. 

P.  14^-  We  find  infome  charters,  that  the  magijlrates, 

or  chief  citizens  of  London,  Tcrk,  Warwick,  and 

other  principal  cities,  had  the  title  of  barons. 

In  King  Henry  the  Firft's  charter  to  the  city  of 

!  London  it  is  faid,  "  Ecclefise  et  barones  et  cives 

"  teneant  et  habeant   bene  et  in  pace  focnas  fuas  Spelm.  Gloff. 

«  cum  omnibus  confuetudinibus,  &c."    *'  In  which"  ^o^°o^'  ""^ 

,  (fays  Sir  H.  Spelman)  "  I  underftand  barones  pro 

I  **  civibus  prasftantioribus  qui  focnas  fuas  et  confue- 

**  tudines,  id  eft,  curias  habent  et  privilegia,  eorum 

"  inftar  qui  in  comitatu  barones  comitatus  dicuntur, 

f'  et  liberi  tenentes,  quique  de  re  feudali  cognofce- 

!  "  bant  in  civitate,  ut  alii  illi  barones  in  comitatu." 

He  mentions   alfo    another    charter,     viz.    that   of 

H.  III.  de  libertatibus  London,  which  fays,  Barones 

civltatis  London  eligant  fihi  fingulis  annis  de  fe  ipfts 

major  em ;  and  a  writ  of  H.  I.  add  reft  Fulchero  filia 

■  Walteri,   et  Euflachio   vicecomiti  fuo  et  cmjiibus  ba- 

I  ronibus  de  London,     After  which,  he  fays,  *'  Sic  ba- 

1*'.  rones  de  Eboraco,  de  Ceftria,   de  VVarwica,  de 

I  **  Feverfham,  et  plurium  villarum  regiis  privilegiis 

'  *'  infignium,  &c," 

Matthew  Paris,  fpeaking  in  general  of  the  Lon- 
doners, fays,  "  Londonienfes,  quos  propter  civka- 
*'  tis  dignitatem,   et   civium    antiquitatem,    barones 

*'  con- 
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**  confuevimus  appellare."  Yet  I  hardly  think  the 
inferior  citizens  could  ever  be  called  barons,  but 
only  the  magiflrates,  or  thofe  in  whom  the  power 
of  the  city  refided.  In  the  poll  tax  of  the  firft  year 
of  King  Richard  the  Second,  each  of  the  aldermen 
of  London  was  rated  as  a  haron ;  the  mayor  as  an 
earl ;  and  all  other  mayors  of  great  towns  in  Eng- 
land, each  as  a  hat  an, 

P.  147.  Madox  fays,  he  (the  conftahk)  was  a  high 
officer  both  in  war  and  peace^  and  chferves  that  the 
word  Jignifies  a  captain  or  commander. 
The  Author  of  the  dialogue  de  Scaccario  nfes  a 
flrange  expreffion  in  defcribing  this  officer  at  the 
Exchequer.  He  fays,  that  next  to  the  chancellor 
fat  "  miles  gregarius  quern  contejlabularium  d\c\mus." 
It  is  amazing  that  he  fhould  call  fo  high  an  officer 
a  common  foldier,  efpCcially  as  he  tells  us  in  the 
fame  place,  that  the  conftable  had  the  precedence 
of  the  king's  marefchall,  "  poft  hunc  duo  camerarii, 
"  ^c.  poji  hos  miles,  qui  vulgo  dicitur  marefcalks ;" 
and  (in  another  part  of  his  book)  that  he  could  not 
eafily  be  drawn  from  the  king  to  attend  the  leffer 
affairs  of  his  office  at  the  Exchequer,  becaufe  of 
greater  and  more  urgent  bufmefs;  ^'  quia  contefia- 
*'  hularius  a  rege  non  facile  potefi  avelli  propter  ma- 
^^  jora  et  magis  urgentia:"  Sir  William  Dugdale 
takes  notice  that  he  is  fly  led  in  fome  records  princeps 
militice  domus  regi^» 

P.  150.  In  its  firji  fenfe  it  JJgnified  mafier  of  the  horfe 

to  the  king. 

There  were  alfo  inferior  marefchalls  in  the  king's 

ftables,  and  emplo5^ed  in  the  care  of  his  hawks,  &c. 

over  all  whom  the  great  marefchall  prefided ;  and" 

therefore 
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therefore  his  office'  was  called  in  a  charter  of  KingB  O  O  K  If. 
John  magijlralus  marij'calcia,  ^ — '    "■■       ^ 

P.  156'.  In  the  reign  of  Henry  the  Sixth,  John  Baker 
held  certain  lands  in  Kent  of  the  King,  by  the  fer- 
vice  of  holding  the  hn^s  head  in  the  fijip  which 
carried  him  in  his  pajfage  between  Dover  and 
IVhitfajid.  "This  was  adjudged  to  be  grand-fer- 
]eanty ;  ^c. 

Madox  mentions  a  record  of  the  reign  of  Ed- 
ward the  Second,  by  which  it  appears  that 
Thomas  de  V/arbyhiton  held  the  manor  of  Shire^ 
field  in  Hampfliire  of  the  king  in  chief,  by  the  fer- 
jeanty  of  being  marefchall  of  the  whores  in  the  king's 
houfehold,  and  of  difmemhering  malefactors  condenmed, 
and  of  meafuring  the  galons  and  bufhels  in  the  king's 
houfehold*  But  he  very  improperly  places  this  tenure 
among  the  grand  ferjeanties,  which  the  record  does  not 
warrant.  The  words  are  :  "  Per  ferjentiam  effendt 
'°  marefcallus  de  meretricibus  in  hofpitio  regis,  et  dif- 
*'  membrare  male  fa  51  ores  adjudicatos,  et  menfurare  ga- 
"  lones  et  buffellos  in  hofpitio  regis  "  Certainly  Sir  H. 
Spelman  would  not  have  called  this  the  highefi  and 
moji  illiifiriotis  feudal  fervice,  as  he  defer! bes  grand- 
ferjeanty.  It  was  a  petty-ferjeanty  <?/ the  meaneil:  and 
moft  difhonorable  nature.  The  record  traces  it  up  as 
high  as  to  the  reign  of  King  Henry  the  Second. 

P.  166.  And  other  examples  occur  of  the  fame  power 
being  exercifed^  for  feveral  ages,  by  private  perfons 
in  England,  without  the  authority  of  a  royal  com- 
mijfion. 

I  do  not  mean  that  it  was  fo  exerclfed  for  feveral 
ages  after  the  times  of  which  1  write,  buc  in  thofe 
times,  and  before.     Mr.  Selden  fays,  "  the  perfons 'Rifles  of  Ho- 

-  ncr,   pare  ii. 


that  gave  this   dignity    anciently  were  ibmerimes  j:\?  |^-^ 
Vol.  III.  A  a  ^' fubjedts 


33- 
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BOOK  III."  fubjefts  (and  thefe  gave  it  without  any  ruperior. 

"  "  '  "  authority  granted  to  them)  as  well  as  Ibvereigns. . 
''  Though  longfince  it  hath  grown  to  be  clear,  none 
^'  gives  it  with  us  but  the  fovereign,  or  fome 
"  other  by  his  command  or  commifllon."  It  ap- 
pears that  the  liberty  of  receiving  it  from  a  fubjed, 
uncomn^.iffioned  by  the  king,  was  fooner  tal^en 
"  from  the  king's  ipimediate  tenants  in  qhief,  than 
from  others.  Mr.  Selden  mentions  a  writ  of  the 
twenty-ninth  of  Henry  the  Third,  in  which  thofe 
of  the  fecond  kind  (that  is,  fuch  as  held  military 
fees  of  fubjecls)  were  to  be  diftrained,  quod  tunc- 
Jint  ibi  parati  ad  recipiendum  arma  de  quibufcunque. 
volueriyit.  In  which  torm  the  writs  went  to  all  the 
fubjefts  of  England.  Fie  likewile  cites  writs  of 
fummons  or  diftringas  from  the  clofe  rolls  of  thq 
forty-fourth  of  Henry  the  Third,  of  the  fixth  of 
Edward  the  Firft,  and  of  the  fixth  of  Edward  the 
Second,  in  v;hich  a  diilindion  is  made,  that  fome 
were  to  come  and  receive  knighthood  from  the 
king  i  and  others,  being  not  tenants  to  the  king,  fhould 
be  fummoned  or  diftrained  ad  fe  tmlites  faciendos,  or, 
ad  arma  fufcipienda. 

Ibid.  Nay  cur  kings  them  [elves  ha-ve  been  knighted  by 
the  hands  of  their  fuhjecfs^  as  Henry  the  Sixth  by  the 
duke  of  Bedford' Sy  and  Edmard  the  Sixth  by  the  duke, 
of  Sonierfct's. 

In  France,   the  great  redorer  and   patron  of  chi- 
valry, Francis  the  Firft,  chofe  to  receive  the  order  of 
knighthood  from  his  fubje6t,   Monfieur  Bayard,  11- 
luftrious  only  by  his  valour  and  a  conduct  without 
Titles  ot  Ho-  reproach.     Mr.   Selden  quotes  a  pafiage   from   M. 

jior,    parr  ii.      r-,     -        •  ?  •    i      •      ■       r  "j        i  .  ,    '-' 

c.  V-.  (ea.  34.  t\ii"i-^7  iri  which  It  is  laid,  that,  in  tne  year  1252, 
Alexander  the  Third,  king  of  Scotland,  having  been 
knighted   by  Henry  the  Third,  king  of  England, 

the 


OF    KING    HENRY   II.  355 

the  Earl  Marefchal  demanded  the  king  of  Scotland's  B  O  O  K  11. 

horfe  and  accoutrements,   as  a  fee  due   to  him  by  * vr— — < 

ancient  cudom  :  but  that  prince  anfwered,  that  he 
conceived  no  fuch  fee  could  be  due  to  the  Earl 
Marefchall  from  hirn,  hecaitfe,  at  his  ownfleaftire,  he 
might  have  received  his  knighthood^  either  from  any. 
other  catholick  'prince^  or  from  any  of  his  own  nobles. 
Mr.  Selden  by  nobles  underltands  gentlemen,  and  I 
believe  very  rjghtly.  ~  ' 

P.  167,  '^hefoetGunther,  who  was  contemporary  with. 
>|.  Henry  the  Second^  f<^ys,  in  a  Latin  poem,  that  the 
Emperor  Frederick  Barbaroffa,  the  better  to  repel  the 
enemy  from  his  borders,  and  defend  his  country  by  the 
Superior  force  of  his  arms,  granted  knighthood  ta 
many  perfcns  of  low  and  vulgar  birth,  which  in 
France  w.ot^ld  have  been  thought  a  ficin  to  that 
dignity. 

By  fome  old  laws  of  France,  if  any  man,  who  See  Selden's 
'  \vas  not  a  gentleman  by  his  father  (thouo-h  he  was  ^"^'"  °^  ^P^ 

•  ^  o  nor    Dirt  11 

io  by  his  mother),  had  been  made  a  knight,  his  lord  c.  iii.  lia.  24, 
might  degrade  him,    by    cutting  qff  his  fpurs  on  z, 
:  dunghill.      Du  Cange  afTerts,  that  it  was  neceflary  v.  Du  Canga 
for  a  perfon  who  afpired  to  the  order  of  knighthood  P'^^fu^^' 
to  prove,  that  not  only  his  rather  and  mother,  but  de  St.  Louis, 
his  grandfather  and  grandmother,   were  nobly  born; 
which    Father  Daniel  confirms,   but    obferves,  that  v.Hift.  de  1^ 
in  France   and  other  countries  this  rule  in  time  was-^.'-.^'^"  'Syv^- 

COliC      X.     1 

relaxed,  and  that  the  French  kings  difpenfed  with  it  1.  iii' cl -^', 
pn  many  pccsfions. 

:;;I]3id.  And  in  the   nineteenth  year   of  the  fame  king 

\  {Henry  the  T' bird),  all  the  fJoeriffs  of  England 
'  were  commanded  to  make  proclamation  in  their 
refpeSiive  counties,  that  all  who  held  of  the  king 
in  chief  one  knighfsfee  or  more,  and  were  not. 
yet  knighted,  fh.optld  take  arms  an-d  get  tlpemjelve^ 
A  a  2  knighted 
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knighted  before  the   mxt  Chrifimas^  as  they  loved 

the  tenements^  or  pcSy  which  they  held  of  the  king. 

It   fecms    that    this    injunfcion     was     afterwards 

thought    too  hard  on  the  poorer  knights.     For  it 

was   declared     by    act  of  parliament,    in   the   firft 

year  of  king    Edward    the    Second,    *'  that  none- 

*'  (hould   be  forced  to  take  upon  them  the  order 

and    arms   of   a  knight,   who     had    not    twenty 

pounds   yearly  in    fee,  or   for   terrn   of  life;    or 

before  they  came  to  the  age  of  one  and  twenty 

"  years.     And  fuch  as  had  holden  their  lands   but 

''  a  fmall  time,  or  alledged  great   age  or  default  of 

'*  their    members,  or  any  other    incurable    difeafe, 

"  or  charge  of  their  children,  or  fuits,  or  any  other 

"  fuch  neceffary  excufes,    were  only  to  pay  a  rea- 

"  fonabie  iine/'      But  it  muft    be   obferved,    that 

this  aft  does  not  confine  the  obligation  of  receivingr. 

See  Button,  c.  knighthood  to  tenants  in  chief  of  the  crown.     Brit- 

t^jt''  '^'^  to"'    who    wrote   about  the   time  of  Edward    the 

Selden's  Ti-    Firft,  favs,  that  a  lord  could  not  legally  compel  hig^ 

ties  of  Ho-    tenant  to  give  him  the  aid  due  bv  tenure  for  making:'. 

nor,  paitu.       ,  ■      r  i      •    i  -c     ^  '  i      •     i  v  • 

c.  V.  lea.  36.   his  ion  a  knight,    it    he  was   not  a  knight    nim-' 
felf. 

P.    168.    Whether^   in   the  tiir.es   that    I   write   of, 
any  comptdjion  was  ufed  to  oblige  men  to  he  knighted^  \ 
I  cannot  pojiti-vely    affirm  :    but  as   Mr.   Madox<,  ■ 
in  his  hijiory  of  the  Exchequer^  has  giv£n  no   re- 
cords  of  any   fries  being  levied  on    that  account,  | 
or  proclamations  iffued  to  enjoin  it^  till  the  reign 
of  Henry  the  Third,  and  many  in  and  after  that 
reign,   the  preftmption  is  firong,    that  it  had  not 
been  the  pra^ice  before  the  death  of  King  John. 
Sethis  Bri-         Camden  dates  this  compuUion  from  the  itign  of 
tannia.  States  pj^nry    the    Third,   and  obferves,    that  from    that 
of  England,    time  //  feemed  a  title  of  burthen  rather  than  cj  honor. 
Indeed  we  may  reckon  a  practice,  fo  contrary  to  the 

foirit 
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fpirit  and  policy  of  knighthood,  among  the  bad  BOOK  II. 
methods  made  ufe  of,  by  the  rapacious  minifters  of'  "  ' 
that  king,  to  draw  money  from  the  fubjefl. 

P.  170.  E--Jsry  knight  had  his  lady^  to  whom  he 
voived  faithful  fervice,  whofe  fa'vors  be  wore  in 
tcurname'dts  and  in  battles,  and  for  whofe  honor  be 
was  alzciiys  prepared  to  combat  with  vo  lefs  zeal 
and  enthujiafm^  than  for  the  defence  of  the  caihoUck 
religion  itief. 

Even  in  the  reign  of  Q^ueen  Elizabeth,  a  chal- 
lenge was  fent  by  the  earl  of  Effex,  to  the  count 
de  Brancas  Villars,  who  was  governor  of  Rouen^ 
then  befieged  by  king  Henry  the  Fourth  of  France 
and  his  Engliih  confederates  under  the  command  of 
that  earl  ;  in  which  he  offered  to  maintain,  among 
other  points,  that  he  had  a  more  beautiful  mifirefs 
than  Villars,  It  mull  however  be  obferved,  that, 
in  doing  this,  he  fhewed  himlelf,  not  only  a  good 
.knight^  but  ^  good  courtier :  for  he  knew  the  queen 
would  think,  that  fJje  was  the  mifirefs  of  whole 
beauty  he  pro|>ofed  to  be  the  champion.  This, 
and  fome  other  fimilar  pallages  of  that  reign,  fhew 
us  the  reaibn  why  Spenfer,  who  was  a  man  of  good 
fenfe,  as  well  as  a  fine  poet,  thought  he  could  not 
make  his  court  more  agreeably  to  his  fovereign, 
who  loved  the  notions  of  romantick  gallantry  and 
honor,  than  by  reprelenting  her,  in  his  Fairy  ^teen, 
as  the  patronels  of  the  molt  fublime  chivalry,  and  as 
fending  forth  the  moral  virtues,  illuftrated  under 
the  charaders  of  different  knights,  to  free  the  woi-ld 
from  vice  and  oppreilion,  and  to  merit  her  favor  by 
heroic  aclions.  In  this  light  the  Fairy  ^^teen  is  as 
much  a  ftate  poem,  as  the  /£neis  of  Virgil. 

P.  175.    The    ranfcms  paid  to  knights  for  the  pri- 

foners  they  took^  and  the  fhar.es  ajfigned  to  them^  by 

A  a  3  diflsm. 
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cujiom,  of  all  the  booty  and  fpoils  which  werS 
gained  from  an  enemy ^  furnijhed  them  'with  ampk 
means  ■  of  advancing  their  fortunes  :  but  they  had 
moreover  rich  prejents  made  to  them  by  the  princes, 
or  nobles^  they  ferved,  upon  the  performance  of  any 
'Eminent  feats  of  valour. 

After  the  battle  of  Poidiers,  the  Englifli  faid, 
that  they  would  not  fet  fo  high  a  price  upon  a  knight  or 
gentleman,  but  that  he  might  fill  be  able  to  live  accord- 
ing to  his  rank,  and  to  fellow  the  wars  in  an  equipage 
agreeable  to  his  quality.  This  is  mentioned  by  f'roif- 
fard  as  an  ad:  of  generous  ccurtefy.  Mr.  Selden 
faysj  that,  by  the  law  of  srmSj  thofe  captives,  whofe 
ranfom  came  to  above  10,000  crowns,  belonged  to 
the  king.  Barnes  tells  us,  after  Froiffard,  that  by 
their  v\6\ory  at  Poi'Stiers  all  the  prince's  men  were 
enriched,- 2.syNQ\\  by  ranlbming,  as  by  the  fpoil  they 
found  there,  confining  of  gold,  filver,  plate,  and 
jewels,  befides  horles,  armour,  and  what  they  found 
about  the  dead.  At  the  end  of  the  aiflion  thfe 
prince  embraced  the  Lord  Audley,  and  faid  to  him, 
Sir  fames,  both  I  my/elf  and  all  others  acknowledge 
you,  in  the  bujinefsof  this  day,  to  have  been  the  befi 
doer  in  arms.  Wherefore.,  with  intent  to  furnifh  you 
the  better  to  purfue  the  wars,  I  retain  you  for  ever  tb 
be  my  htight,  with  five  hundred  marks  yearly  revenuet, 
which  I fhall  cffigli  you  out  of  my  inheritance  in  Eng- 
land, Five  hundred  marks  per  annum  in  thofe  days 
was  a  very  noble  eftate.  But  the  generous  knighr, 
though  much  pleafed  with  the  honor  of  the  gift, 
divided  it  all  among  his  four  efquires,  who  had 
ferved  him  well  ih  the  battle.  When  the  prince 
knew  this,  he  confirmed  the  grant  to  them,  and 
fetiled  on  himi  a  further  penfion  oifix  hundred  marks, 
which  was  confirmed  to  him  by  the  kino;  for  the 
term  of  his  life,  and  for  a  twelvemouth  after,  to  be 
received    out  of  the  coynage  of  the   ftannaries   in 

Cornwall^ 
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Cornwall,  and   the  prince's   lands  in  that    county. BOOK  ir. 
Many  more  inftances   might  be  given_,  to  fhew  the  '        */— -^ 
profits   that  knights  might  gain   by  their  chivalry, 
when  thefe  inftitutions  were  in  force.     The  trade  of 
War  feems  at  prefent  to  be  more  gainful  to  the  ge- 
neral, but  much  lefs  to  the  officers  or  private  foldiers 
of  an  army,  than  it  v.as  in  thofe  days. 

P.    176.     Indeed  it  never  quite  funk ^   till  the  fpirit  cf 

chivalry  began  to  grow  out  of  fafmon,  and  was  even 

rendered  the  ohjeft  cf  ridicule. 

The  fear  of  this    confequence    made    the    duke 

d'Alva   fay,    that   Den   f^ixote   would  ruin  Spain ; 

though,   in    truth,   the    ridicule    of   that    ingenious 

book   is   not  pointed  againft  the  fpirit  of  chivalry, 

but  againft   the   abfurd   reprefentation  of  it  in  the 

Spanifh  romances. 

P.   178.    1  will  add,  that  the  two  laji,  who  appear 
to  have  fafhioned  themfelves  upon  the  fame  model, 
and  to  have  poffeffed  in  p erf  e Pa  on  all  the  virtues  of 
their  order.,  were.,  in  France,  the  Chevalier  Bayardj 
and  in  England^  Sir  Philip  Sidney. 
In  valour,  courtefy,   generofity,  and  a  high   and 
hoble  fenfe  of  honor,  the  peculiar  virtues  of  chivalry, 
thefe  two  knights  may  be  Vv'cll  compared  together  •, 
but  Sir  Philip  Sidney's  character,  upon  the  v»ho]e,  is 
much  fuperior  to  Bayard's,  becaufe  he  not  only  ex- 
celled that  gentleman  in  wit  and  karning,    but   was 
alio   endov,'cd    wich    great   tabnrs  and   abilities  for 
ftate  affairs,  as  we  know  from   the  teliimony  of  the 
greateft  flatefman  of  that  age,   William  prince   of 
Orange,  who  fent  this   meilage  to  Queen  Elizabeth  See  Sir  F. 
by  Sir  Fulk  Greville,  "  that  {in  his  judgement)   ^^^"^'Lo-'^Brnrk's 
"  inajefty  had  one  cf  the  ripefi  and  greateft  coun fellers  ofufs  of  Sir  P. 
*'  ftate  in  Sir  Philip  Sidney  that  then  lived  in  Eu'rope,^"^^^^)'*  *^-^* 
"  to  the  trial  of  which  he  was  pleafed  to  leave  his^'  ^^* 

A  a  4  "  ozvn 
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BOOK  II.  "  o-wn   credit    engaged,    until    her    majcfty    might 

^^ ^' — "^  "  pleafe  to  cmp'.cy   this  gentleman  either  amongll 

"  her  friends  or  enemies." 

The  credit  of  the  prince  of  Orange  wants  no  fup- 
port  ',  but  I  will   add,    from  the  lame    author.  Sir 

P-  34-  Fulk  Greville,    the  tefcimony  of  the  earl  of  Lei- 

cefter,  who  faid  to  Sir  Fulk,  "  that,  when  he  under- 
"  took  the  government  of  the  Low-countries,  he 
"  carried  his  nephew  (Sir  Philip  Sidney)  over  with 
"  him,  as  one  amongft  the  reft  -,  not  only  defpifmg 
*'  his  youth  for  a  counfellor,  but  wichal  bearing  a 
"  hand  over  him  as  a  forward  young  man.  Not- 
^^  withftanding,  in  fhort  time,  he  faw  this  fun  fo  rifen 
"  above  his  horifon,  that  both  he  a'rid  all  his  Jiars  were 
"  glad  to  fetch  light  from  him.  And  in  the  end  ac- 
*'  knovyledged,,  ^v3,3/  he  held  up  the  honor  of  his 
**  cafual  authority  by  him  ivhilji  he  lived ^  and  found 
"  reafon  to  withdraiv  himf elf  from  that  burthen  after 

C.  Hi.  p.  3.  '■'■  his  death.""  But,  left  this  praife  might  be  fuf- 
pe<5ted,  as  coming  from  a  relation.  Sir  Fulk  fays 
further :  '*  In  what  extraordinary  eftimation  his 
"  worth  was,  even  amongft  enemies,  will  appear 
"  by  his  death  ;  when  Mendofa,  a  fecreiary  of 
"  many  treafons  againft  as,  acknovv ledge d  openly, 
"  that.,  howfoever  he  was  glad  King  Philip,  his 
'^  maftery  had  loft  in  a  private  gentleman  a  dangerr 
*'  oiis  enemy  to  his  ftate ;  yet  he  could  not  but  lament 
"  to  fee  Chrifter.dom  deprived  of  Jo  rare  a  light  in 
"  thefe  cloudy  times,  and  bewail  poor  Widow  Eng- 
"  land  (fo  he  termed  her)  that,  having  been  many 
"  years  in  breeding  one  eminent  fpirit,  was  in  a  mo- 
*'  ment  bereaved  of  him  by  the  hands  of  a  villain.^' 
;(or  low  common  Joldier;  for  that  is  the  meaning  of 
the  word  villain  in  this  place). 

We  may  therefore  conclude,  that,  in  the  facul- 
ties of  his  mind,  Sir  Philip  Sidney  rofe  above  the 
higheft    pitch  ,of  j^nightly    accomplifhments^    and 

was 
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was  not  only  un  ChenaUer  fans  peur  et  fans  reproche,  BO  OK  11, 

]  but  fit  for  the  greateft  offices   ot  ftate  and  govern-' « — — ' 

I  riient.     It  feems  indeed  no  kfs  difiionourable  to  the 
;  memory  of  Qi^een  Elizabeth,  that  fhe  fhould  have 
let  fuch  a  fpirit  and  fuch  talents  as  his   remain  fo 
long  unemployed,  than  that  (he  lliould  have  trufted 
fo  much  of  her  mod  arduous  bufinefs  to  her  unwor- 
thy   favorite    the   earl    of    LeiceHer !     As    for  the 
Chevalier  Bayard,   he  does  not  appear  to  have  had 
any    extraordinary    parts,   or    to   have    been    rankt 
among  the  Jiatefmen  of  the  times  in  which  he  lived  : 
nor  had  he   any  fuperior  degree  of  knowledge,   to 
diftinguifh  him  much   from  the  ignorant  nobility  of 
his  country:  whereas  Sir  Philip   had  acquired  fuch 
a  reputation  for  fcience  and   talie  in   the  fine  arts, 
that   (to    ufe     the   Vv^ords    of   the    abovementioned 
i  author)    '•'  the  univerjiiies   abroad  and  at  home   ac- 
I  *'  counted  him  a  general  Maecenas  of  learni?ig;  dedi- 
/'  cated  their  books  to  him,  and  coinmunicated  every 
!  ^*  invention  or  improvement  of  knowledge  with  him. 
•"  'There  was  not  a  cunning  painter,  a  Jkilfid  engineer^ 
!  ^'  an  excellent  mufician,  or  any  other  artificer  of  ex- 
*'  traordinary  fame^  that  made  not  himfelf  kjiozvn  to 
f'  this  famous  fpirit,  and  found  him  his  true  friend 
-*^  without  hire^  and  the  common  rendevous  of  worth 
*'  in  his  time.""     Since  I    wrote    this,    the   publick 
\  has   been  entertained  with    the  life  of  a  very  ex- 
\  traordinary   man,    the  Lord   Herbert  of  Cherbury, 
I  written  by  himfelf;  from   which  he  appears  to  have 
been  as  llrongly   pofiefied  with    the    high  fpirit  of 
;  chivalry  as  Sir  Philip  Sidney,  and   vv^as  aifo  a  man 
jl  ,of  parts  and   learning.     But  he  feem.s  to  have  had 
ji  weakneiTes     and    defe6ls    in    his    charafter,    arifino; 
■  <:hiefiy  from  vanity,  which  are  not  to  be  found  in 
Sidney,    none   of  whofe    adtions     were    improper, 
(1  ,and  much  lefs  were  they  ridiculous.     Yet  it  muil 
''  be 
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BOOK   IT. be  owned,  if  thefe  gentlen:en  are  compared  as  wri- 
^    ^'       '  lers,  that  Lord   Herbert's   Hi  (lory  of  King  Henry 

the  Eighth  is  fuperior  lipon  the  whole  to  any  work 

of  Sir  Philip  Sidney. 

P.  1 79.  Whether,  in  the  times  of  which  I  write,  we 

had  any  knights  bannerets  is  not  very  clear.     The 

7iame  dees  not  occur  in  our  hijiories  or  records  before 

the' reign  of  Edward  the  Fir  ft. 

klft.  of  the        Mr.  Madox   has  cited   a  roll  of  the  twenty-fifth 

Exchequer,      j^^^  gf  [j^^t;  king,  in  which  they  are  mentioned,  to- 

'gether  with  knights  bachilers ;  which  lattei- deribhii- 

nation  was  relative  to  the  former,  fignifying  knights 

of  an  inferior   rank  to  the   bannerets.     But  milites 

vexiiiiferi  are  mentioned    by   Matthew  Paris  before 

that   time,    and   one   can    hardly    doubt   that    thefe 

words  are  a  Latin  tranfiation  of  knights  bannerets. 

Father  Daniel    fays,  in   his  Treatife  on   the  Militii 

of  France,  that  he  can  find  no  mention  of  them  in 

any  hiftorian  before  the  reign   of  Philip  Auguftus. 

But  he  obferves,  that  the  writers  of  that  time  do 

not  fpeak  of  them  as  a  novelty  ;    and   therefore  ht 

fuppofes,   that   this    inilitution    commenced     when 

the   regulations   for   tournaments  and   other  matters 

jof  chivalry  were  made   in   France.     We   probably 

received   it  from   thence  :    but  under  what  reign  is 

"Fee  his  Ac-  Uncertain.     Mr.  Camden  erred  much,  in  fuppofing 

tountof  De-  ji;   fo  late   as  Edv/ard  the  Third's. 

Sjrees  of  States 
in  England, 

Kuamia"  '"^P»  J  80.  In  reality  this  was  not  a  new  order  of  knight' 
hood.,  hut  only  a  higher  rank,  conferred  hy  the  fove- 
reign,  or  by  the  general  of  a  rcyal  army.,  en  fome  of 
that  order,  who  were  richer  than  others,  and 
were  followed  into  the  field  by  a  greater  ftumkr  of 
vajTalsi 

It 


OF    KING    HENRY    11.  363 

it  appears  by  a  record,  which  Selden  had  cited  on  BO  OK  11, 
this  fubied,  that  in  Edward  the  Second's  reign  the '  . ,   "    „  ^ 

r  -^  ,  r         t\  -w  J  ^u  Titles  of  Ho- 

pay  of  a  banneret  was  four  Ihilhngs  a  day  •,  the  pay  nor,  part  iL 

bf  each  of  the  knights,  who  ferved  Under  his  ban-  c.  5. 

ner,  two  (hillings ;    and   of  each   efqiiire^   one  fhil- 

ling.     In  the  great  roll  of  the  fixteenth  of  Edward 

the  Third,  the  fame  fums  are  allowed  by  the  king 

to   a  banneret,    for   his   own   pay,  and   for  that  of 

three  knights  and  thirty-fix  inen  at  arms.     Camden  See  Madox's 

cites  a  charter  bf  the  fame  king,  by  which  he  ad-  li^ronia, 

vanced  Sir  John  Coupland   to  the  ftate  of  a.banne-     * 

ret,  becaufe,  in  a  battle  fought  at  Durham,  he  had  v.  Britannia^ 

taken  prifoner  the  king  of  Scotland;  and  it  runs  inP- V-  '^^'^ 

thefe  words :     "  Being  v/illing  to  reward  the  faid 

"  John,   who  took  David  de  Bruce  prifoner,  and 

"  frankly  delivered  him   unto  lis,  for  the  deferts  of 

"  his    honefl:   and    valiant   fervice,   in    fuch   fort  as 

''  others  may  take  example  by  this  precedent  to  do 

"  us  faithful   fervice   in   time  to  come  •,    we  have 

"  promoted  the  faid  John  to  the  flatb  and  degree  of 

'■^  a  banneret  ;     and    for   i;he    maintenance    of  the 

^*  fame  ftate  we  have  granted  for  us  and  our  heirs 

"  to    the    fame    John    five     hundred    pounds    by 

"  the    year,    to    be    received    for    him    and    his 

"  heirs,  &c." 

Here  we  fee  that  the  means  of  maintaining  the 
dignity  v/as  a  grant  from  the  crown   made  after  the 
promotion  :    but  generally   the  knight  fo  promoted 
Was  qualified  with  a  fufficient  eftate  before   his  ad- 
vancement.    Mr.   Selden    quotes    an   ancient  book,  Titles  of  Ho- 
to  fi-ievv,   that,    in    France,    it  was  required  that  ^""iii^fea"' 
banneret  fliould  have  a  fufficient  eftate  to  maintain       *      '   ^' 
fifty  gentlemen  to  accomp.any  his  banner.     But  an- 
other, which  he  alfo  cites,  informs  us,  that,   in  Bur- 
gundy,   it  was   enough    if  he   was   attended  with 

twenty- 
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BOOK  II.  tv/enty-five.  From  the  grant  having  been  made  to 
^  "^  Coupland  and  bis  BeirSy  and  from  the  mention  of 
hihefitance  in  the  fpeech  of  Sir  John  Chandos  to  the 
Black  Prirae,  which  I  have  recited  in  this  book,  one 
HiGiild  think  that  the  dignity  of  banneret  Vv'as  here- 
ditary :  but  Mr.  Seklen  affirms,  it  never  was  io  ia 
England.  The  difficjlty  may  perhaps  be  folved  in 
this  manner.  The  honor  of  knighthood  was  per- 
ianal, and  never  defcended  to  the  heir  of  a  knight 
without  a  new  creation  :  hm  when  the  heir  of  a 
l>aiineret  was  made  a  knight,  he  was  entitled  to  the 
ftaie  and  degree  of  -i  banneret  by  right  of  inheri- 
tance. Thus  it  appears  by  a  writ,  that,  under 
Richard  the  Second^  Thomas  Camoys  was  a  ban- 
uerer,  as  many  @f  his  ancefiors  had  been  hcfore  him; 
&nd  for  that  reafon  he  was  diicharged  from  being 
knight  of  the  fcire  for  the  county  of  Surrey,  '*  Rex 
*^^  Viceeoraki  Surriie,  faluteoi :  Qtiia,  ut  aecepi- 
**■  mus,  tLi  Thomam  Carrioys  Chivaler,  qui  ban- 
**  Rerettus  eft,  Jicui  quamplures  antccejforum  Juorum 
■**-  exii&erinP,  ad  efi'endum  cnum  miiitum  venien- 
*^  tinm  ad  proximurn  pariamentum  noftrum  pro 
**  comniunitate  comitatns  proedicti,  de  affenfu 
*'  ejiifdem  eomicatus,  elegilH ;  nos  advertences 
'^  quod  huiurrnodi  banneretti,  ante  hsc  tempora, 
*'  ratione  alicujus  parlamenti  eligi  minime  confue- 
**  verimt,  ipium  de  officio  miiitis,  ad  didlum  par- 
*■'  lamentum  pro  communitate  cospjirauis  prsdifti 
*^  venturi,  exonerari  volumus^"  But  there  is 
■T?r?cs  sif  Ffo- much  oblcurity  in  this  matter.  For  Mr.  Sekien 
Bmi^  p.-Hti),  Oie'As,  that  this  Thoma-3  Camoys  Vv^as  a  baron  and 
'  '■''■  '^'"~^'  .-^  po„,-  Qj  {\-,2,i  pariinaieiu,  and  that  many  of  his  an- 
ceilors  had  like  wife  been  peers.  It  is  therefore  equally 
ftra^ge  that  he  fiiouM  have  been  elected  a  knight  of 
the  ihiie^  OE  diicharged  from  that  icrvice  as  a  bamie- 

tity 
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rst,  and    not:  as  a.  baron.     Mr.  Seldcn  indeed  ob-BOOK  fl- 

ferves,  that  the  name  of  banneret  is  m.vtn  to  fome  „. ,   "  ^  ,.'^ 

temporal   barons,  as  ir  m  them   it  were  equivalent nor^c.v- 

and  fynonyrnous   to  harm.     In  the  firft  of  Richard 

the   Second,  divers  earls   and    barons  are  mentioned 

by  ne?ne  in  the  parliament  roil,  *'  et  -plufietin  an- 

*^  tres  feigneurs  harons  et  bannerets  etans  an  dit  p/rrh~ 

*^  ment   ajfernbUs.'"     But    this   ivas   after  the  intro- 

dudion  of  barons  by  writ.     The  fame  learned  wri-W.dem.cS* 

ter   (hews,  that  in  France  the  form  of  making  ban-*'"  '^/^' 

nerets   was  by  cutcing  off  the  point  or  end  of  the 

pennon  or  ftreamer,   and  fc  alreririg  the  ilrape  of  k 

into  a   fquare  banner.     But  it  does   not  appear  that 

this    ceremony    was    iifed     in    making     Sir    John 

Chandos   a    banneret,    as    is    related  in  this    book, 

p.  247.     Father  Daniel  fays,  that  in  France  the  ekieft  v.  Hift.  ^e'te 

fons  of  bannerets,  before  they  were  knio'hted,  were  of '''■V'%^'/^^"" 

inferior  rank  to  knigiits   bachilers,  and  ierved  under  c 

their  pay,  being  called  Efquires  BdnnereCs :  but  wh.tn 

they  had  received  the  order  of  knighthood  with  the 

iifual  ceremonies,  they  had  a  right  of  advancing  their 

banners  after  the  death  of  their  fathers,  and   lo  the 

dignity  of  banneret   may  be  faid  to  have  been  pa- 

crim.oniai  and  feudal. 

F.  I'Ss.  This  alternative  zvaSj  I  prefmne,  the  real 
motive,  tkat  induced  them  to  he  guilty  of  fuch  gla- 
ring abftirdity,  as  to  infiicl  thefe  penances  upon  Jq'I- 
diers,  for  kiilir.g  or  firiking  their  enemies  in  ikt 
profecution  of  a  zvcr,  which  they  themjdves  admit- 
ted to  he  lazvful ;  &c . 

In  one  of  the  fublequent  canons,  three  years 
penance  is  injoined,  by  the  irccrcy  of  the  hi/hops,  to  the 
Normans  who  fought  at  hb.^lings,  inilead  of  one 
year  for  every  man  whom  thty  knew  they  had  llaiii 
in  that   battle,  and  torty  days  for  every   rna.n    the^'" 

knew 
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BOOK  II.  knew  they  had  ftruck.     ''  Sed  qui  in  publico  bella 

' " '  **  pugnaverunt,  pro  mifericordia  tres  annos  pceniten^ 

*'  ti£e   eis   epifcopi    rtatuerunt."     Publico   hello  here 

fignifies  the  war  againft    Harold,  and  particularly 

v.  Spelman]s  the  battle  of  HaftingSj  which  in  one  of  the  former 

C^^\'  ^' "'  canon?  is  called  magno  pralio ;    and    mentioned  in 

Ibidem,  c.  ix.  another  by  thefe  wqrds,  ey.ceptQ  hoc  pralio  ante  regis 

confecrationem.     The   fixth  canon,  of  which   notice 

is  taken  a  little  lower  in  the  page  here  referred  to, 

runs  in  the  following  words  :     "  Qiii   autem  tan- 

"  turn  priEmio  addufti  pugnaverunt,  cognofcant  fe 

"  tanquam  pro  homicidio  ppenitere  debere."     I  have 

followed  the  learned  Mr.  Johnion  in  tranflating  homi- 

cidium  murder,  becaufe  it  is  generally  fq  ufed  by  the 

writers  of  that  age. 

P.  1 8 6.  Tet  .in  Domsfday-book  they  are  dijtinguijhed 
from  other  free  tenants,  called  there  liberi  homi- 
nes, by  not  having  the  power,  which  thefe  en- 
joyed, of  giving  away,  or  fellings  their  ejiates, 
without  leave  of  their  lords.  It  feems  that  thefe 
iiberi  homines  were  a  remainder  of  the  alodial 
tenants  of  the  Saxon  folkland,  that  is,  land  of  the 
vulgar,  oppofed  to  bocland  or  thaneland.  A  cer- 
tain  number  of  them  was  neceffary  to  conftitute  a 
manor  -,  and  therefore,  when  that  nutnber  was  /;?- 
compleat,  fome  who  held  in  villenage  were  infran- 
'  chijed^  to  make  it  up  \  as  appears  by  the  teftimony 
of  the  record  abovementioned.  We  alfo  find  there, 
that  fome  who  ivere  in  poffeffion  of  this  alodial 
freedom  thought  it  more  eligible  to  feek  a  defence  and 
proteSfion,  by  recommendijtg  themfelves  to  the  pa- 
tron aae  of  fome  feudal  lord-,  or  even  of  two  lords ^ 
if  the  fit  nation  of  their  lands  7}}ade  it  neceffary  for 
them  to  have  two  prot colors.  I^he  fervices  which. 
ifjere  performed  by  them  to  the  lord  of  the  man^r,  in. 
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I      fheir  alodial  Jlate^   were   ^predial   and  rujlick,     ^  BOOK  II, 

1    ■  certain  number  of  free  focmen,  as  well  as  of  thefcy'' r  """^ 

appears  to  have  been  neceffary  to  every  lord  of  a 

inanor^  for  holding  the  pleas  of  the  manor  courts 

&c. 

I  ;    I  will  give  fome  proofs  of  all  thefe  feveral  afier- 

f  tions.     In  the  lelTer  Domefday  book  frequent  men- 

■  tion  is   made  of  the  liberi  homines  in   thefe   terms  : 
I  **  Ifte  liber  hcmo  fuit :  funs  homo  fuit ;  potuit  vertere, 

*'  fe  quo  voluit ;  potuit  t  err  am  ftiam  vender  e  vel  dare  ^ 

"  potuit   recedere  fine   licentia   doinini.'*     All    thefe 

expreffions   denote   an  alodial  tenure  ;   the  feudal  te- 

!  nants  being  more  clofely  bound  to  their  lords,  and 

■  not  having  fuch  liberty. 

In   the  manor  of  Simpling  in  Norfolk  it  is  faid, 

f  Q.uatuor   liberi   homines  liber  ail  fuere  ad  hoc  ma- 

"  nerium   perficiendumJ''     Before    thefe    men     were 

:  liberati,  infranchifed,  they   mufl:  have    been    in  vil- 

1  lenage,  flaves,  or  bondmen. 

j  In  the  leffer  Domefday-book  rqention  is  made  of 
'  liberi  homines  commendatiy  dimidii  cornmendati^  and 
,  even  dimidii  fubcommendati.  The  nature  of  this 
\  commendatio  is  thus  explained :  *'  Liber  homo  banc 
1  "  terram  renebat,  et  quo  vellet  abire  valebat :  fum- 
^'  mifit  fe  in  ynanu  Walteri  de  Dowal,  pro  defenfione 

**  fuir 

i       It  appears   by  the  Survey,  that  in   Glocefterfliire  ^^^  po^ef- 
I  there  were,  i-U'en  homines  m  the  time  or  iLdward  the  f, '18. 
'-  ConfeiTor     called    Radechenifers,     and     that     they^^'f- ^^^lo"'^- 

ploughed,  harrowed,  and  fowed,  the  demcfne  ^^^ds  ^^'"^'jj'jj^^^ ''^ 
;  for  their  lords.  Spelman's 

I  '  Tbat  a  certain  number  of  free  focmsn,  as  well  as  *^^°'^  ^'^''^° 
:;  of  thele,  were  neceflliry  to  a  manor,  may  be  proved  *  '■  ■' 
'  from   this    paiTage   in    the  Survey,  '*•  Tres    iftorum 

5'  focmannorum  accommodavit  Riotus  Roger  Corf)iti, 
ii  "  propter  pi acit a  fua  tenenda.'^  I  need  not  obfervej 
^'  that  none  but  freemen  could  hold  pleas. 
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BOOK  II.  p.  188.  In  D omef day-hook,  that  great  record  of  tie 
"  '  ancient  fiate  of  this  kingdom^  a  diJiinSfion  is  made 
between  villeins,  who  were  cffiy.ed  to  a  ma/nor^ 
and  others  of  ft  ill  a  lower  and  more  fertile  condi- 
tion^ diftingtiifoed  by  the  names  of  bordarii,  cotarii^ 
and  fervi,  &c. 

In  a  note  to  one  of  the  laws  of  William  the 
See  Appendix  Conqucror,  tranfcribed  .  in  the  Appendix  to  the  firft 
See  the  Saxon  volume  of  this  Hiftory,  I  have  obferved,  that  fome- 
laws.  times  the   word  villanus  fignifies  not  a  flave,  but  a 

^"^-^lu^  ^'^^'^"^^/^rOTfr,  inhabiting  a  village^  which  is  the  firft  fenfe 
of  the  word,   and  in  which  it  mull  be  taken    where 
perfons  called   by  that   name   feem  to  be  equalled 
GlanviUe,!.  5.  with   bur^elTes.     But,    in    Glanville    and    other    law 

Coke  s  Inft  .  , 

vol.  i.  1.  ii, '     books,  villamis,  or  villein,  was   a  man  regardant  to  a 
c.  "•  manor^  fo  as  to  go  along  with  it  whenever  it  changed 

its  mafter,  and  in  fuch  abfolute  lervitude,  that  his 
perfon,  children,  and  goods,  belonged  to  his  matler. 
Indeed  Judge  Littleton  fays,  "  that  if  a  man  is 
"  feifcd  of  a  manor,  to  which  a  villein  is  regar- 
**  dant,  and  granteth  the  fame  villein  by  his  deed. 
"  to  another,  then  he  is  a  villein  zVz^r^y},  and  not 
"  regardant.'^  But  this  alteration  of  the  name  made 
none  in  his  (late,  with  refpedl  either  to  the  liberty 
of  his  perfon  and  family,  or  the  property  of  his 
ofoods. 


t3^ 


P.  189.  Tet  in  other  places  he  gives  the  appellation 

of  bondmen  to   all  below  the    degree    of  ceorls  or 

free  focmen. 

SeehisTrea-       Xhis  learned  author  (Sir  H.  Spelman)  defcribes 

ami  Tenures    the  ceorls    "  as  hufbandmen,  who    lived    upon    the 

c.  V.  "  oiitlands  of  the  Saxon  thanes,  and  were  cuitomary 

"  tenants  at  the  will  of  their  lords,  rendering  unto 

"  them    a  certain    portion  of  viduals,    and   things 

"  neceffary  for  hofpitality.     This  rent,  or   retribu- 

**  tion,  they   call  feorme^  from  whence   we   derive 

"  the 
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*^  the  name  of  farm  and  farmers.  But  this  fervice'^O  OK  II. 
^'  was  no  bo7idage.  For  the  ceorl,  or  hufbandman, '  ^  "* 
**  might  as  well  leave  his  land  at  his  will,  as  the  %' 

*'  lord  might  put  him  from  it  at  his  will ;  and 
*'  therefore  it  was  provided,  by  the  laws  of  Ina, 
*'  in  what  manner  he  (bould  leave  the  land,  when 
^'  he  departed  from  it  to  another  place.  And  the 
^'  writ  of  wafte  in  Fitzherbert  feemeth  to  fhew,  that 
"  they  might  depart,  if  they  were  not  well  ufed." 

Thefe  ceorls  have  been  often  confounded  with 
flaves  and  bondmen,  under  an  inaccurate  ufe  of  the 
word  villani,  and  fo  have  other  free  inhabitants  of 
villages  in  thofe  days.  The  free  focmen  were  of  an 
order  fuperior  to  thefe ;  and  many  of  them,  in  the 
jtimes  of  which  I  write,  poflefled  hereditary  eftates 
of  a  ftri6l  feudal  nature^  which  therefore  they  could 
not  leave  at  pleafure^  without  the  confent  of  their 
Jords;  but  which  they  could  not, be  put  out  of, 
without  a  legal  forfeiture.  The  account  given  of 
the  ceorls,  in  the  paffages  above-cited,  feems  to  agree 
with  what  is  faid  in  Domefday-book,  of  the  Uberi 
homines,  or  alodial  tenants,  at  the  time  when  that 
record  was  compiled.  But  fome  of  thefe  may  have 
been  of  a  higher  rank  and  degree,  according  to  the 
extent  of  the  lands  or  farms  they  poffefled.  Brac- 
ton  takes  notice  of  a  fpecies  of  tenure  in  the  de- 
rnefne  lands  of  the  king,  called  villein  focage.  Thofe  L-iv.  p.  205? 
who  held  by  this  tenure  vv'ere  gleb^  afcriptitii^  af- 
fixed to  the  land,  and  performed  villein  fervices^  but 
certain  and  determined.  Their  privilege  was,  that, 
while  they  would  and  could  perform  thefe  fervices, 
they  could  not  be  turned  out.  Nor  could  they  be 
compelled  again (1  rheir  will  to  hold  fuch  tene- 
ments :  for  which  reafon  they  were  called  free,, 
Yet  they  could  not  difpofe  of  thei'r  tenements,  nor 
transfer  them  to  others  by  v/ay  of  gift,  no  more 
than   mere    villeins  \    but,    if   they   removed,    they 

Vol.  IIL  |3  I3  deiivereJl 
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BOOK  II.  delivered  up  their  tenements  to  their  lord,  or  his  bai- 
*"— ^ — -'  lifF,  who  gave  them  to  others  to  be  held  in  viile- 
nage.  Bradon  diftinguifbes  thefe  'uillein  focmen  from 
thofe  ^^vho  held  of  the  king  in  free  focage ;  and  from 
fome  whom  he  calls  adventirii,  who  held  by  covenant 
in  the  fame  manner  as  villein  focmen^  but  had  not  the 
fame  privilege. 

P^,-i90.  Ndy  we  are  told  by  Glanville,  that  in  his 
time,  if  a  freeman  married  a  woman  horn  in  ville- 
nage,  and  who  a5lually  lived  in  that  fiate,  he  loji 
thereby  the  benefit  of  the  law  (that  is,  all  the  legal 
rights  of  a  freeman),  ajid  zvas  cc^jidered  as  a  villein 
by  birth  during  the  life- time  of  his  wife,  on  account 
of  her  villenage. 
L.Lp.s.  Bra6lon   fays,  that  a  child   begotten   by  a  free- 

man, whedier  in  marriage  or  nor,  upon  ^  a  woman 
born  in  villenage,  and  living  in  thai  concdtion,  was 
born  a  ilave :  but  if  the  woman  was  out  of  the 
power  of  her  lord,  though  born  in  fervltude,  and  was 
7narried  to  a  freeman,  the  iiTue  of  t'.at  free  bed  would 
htfree.  This  explains  what  is  faid  more  indiftindly 
by  Glanville. 

I  dwell  on  thefe  circumilances,  as  they  make  a 
very  curious  part  of  the  hiitcry  of  thofe  times,  and 
(God  be  thanked)  are  little  known  at  prefent  to 
my  countrymen. 

P,  10 1.     But  he  fays,  that  no    villein  could  ^acquire 

hi's  freedom  with  his  own  money  :  for,  not  wit  bjt  and- 

ing   his  furchafe,  he  might,  according  to  the   law 

and  cufioms  of  the   kingdom,  be  brought  back  into 

villenage ;  becaufe  all  the  goous    of  a  villein  born 

belonged  to  his  lord ;  &c. 

L.u.c.  It.  Sir    Thomas    Littleton    favs,    "    that    no    land 

feft.  174.        cs  holden    in    villenage    or    vriicin    land,    nor    any 

'^  cullom  ariiing  out  of  the  land,  fnall  ever  make  a 

*'  ireeman 
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"freeman  villein;  but  a  villein  may  make  free  BOOK  If. 
*'  land  to  be  villein  land  to  his  lord.  And  where ^  v— — ' 
'^  a  villein  purchafeth  land  in  fee-fimple,  or  in  fee- 
"  tail,  the  lord  of  the  villein  may  enter  into  the 
*'  land,  and  ouft  the  villein  and  his  heirs  for  ever. 
"  And  after,  the  lord,  if  he  will,  may  let  the  fame 
"  land  to  the  villein  to  hold  in  villeinage."  I  would 
obferve,  that  neither  here,  nor  in  any  other  part  of 
this  author's  book,  relating  to  villenage,  is  any  di- 
flind:ion  made  by  him  between  vilkins  and  fervi 
nativi  or  bondmen ;  but  he  ufes  the  former  word  as 
comprehending  all  thofe,  whofe  perfons,  children, 
and  goods,  were  the  property  of  their  lords,  whe- 
ther they  held  lands  or  no ;  which  fnews  that,  in 
his  time,  the  legal  fenfe  of  the  term  'villein  was  the 
fame  as  in  Gianville's,  and  that  the  fervitude  of  thofe, 
v/ho  were  in  that  ftate,  continued  unaltered,  though 
he  fpeaks  of  it  as  a  tenure  v/hen  lands  vi^ere  held  by 
the  villein,  and  m.entions  alfo  'villein  fervicCj  "  as 
**  to  carry  or  recarry  the  dung  of  his  lord  out  of 
"  the  city,  or  out  of  his  lord's  manor,  unto  the  land 
*'  of  his  lord,  and  to  fpread  the  fame  upon  the 
*'  land,  and  fuch  like."  Brafcon  alfo  fpeaks  of  L.  iv.  p.  igo. 
Haves  who  held  in  villenage  of  their  lord,  and  ufes '9^' 
the  Latin  words  villanus  and  fervus  as  fynonymous 
terms.  He  likewife  puts  a  cafe,  of  a  lord  giving 
his  flave  land  to  be  held  by  free  fervice,  without  ^'^'^""' 
having  infranchifed  him  ;  and  fays,  "  that  fuch  a 
^'  gift  or  grant  does  not  alter  the  fervile  ftate  of  the 
"  tenant,  becaufe  a  tenure  in  villenage  does  not  take 
*^  away  any  liberty  from  a  free  perlon,  nor  does  a 
*'  freehold  confer  liberty  upon  a  viliein.  But  if, 
•*'  without  manumijjion^  a  lord  gives  a  freehold  to 
"  be  held  by  the  flave  and  bis  heirs,  it  might  be 
•**  prefumed  that  he  meant  to  infranchife  him,  be- 
■^'  caufe  a  tlave  could  have  no  heirs  without  being 
'^  infranchiled." 

B  b  2  P.  195. 
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-BOOK  II.  P.  ip^.     But  yet^    as  in   Littleton's  'Tenures,   which 
"^  were  written  during  the  reign  of  Ring  Edward  the 

Fourth,  there  is  a  whole  chapter  concerning  the  ft  ate 
ef  perfons  in  fervitude,  it  is  evideni  that  ?nany  fuch 
were  ftill  remaining  in  thofe  days. 
Many  (laves  were  infranchifed  in  confev-jiience  of 
the  rebellion  headed  by  Wat  Tyler  and  Jack  Straw, 
in  the  fourth  year  of  the  reip;n  of  King  Richard   the 
mentaTv^tiift.  Sccond.     But  the  Hcxt  year  the  king  complained  to 
p.  586, 3S7.     his  parliament,  that  he  had    been   forced    to    grant 
vol.  1.  charters  of  liberty  and  manurniffion,  under  the  great 

feal  of  England,  to  the  rebels,  who  were  only  bond- 
tenants  and  villeins  of  the  realm  :  which  knowing 
to  be  done  againft  law,  he  defired  them  to  feek  reme- 
dy, and  provide  for  the  confirmation  or  revocation 
thereof.  Whereupon  the  lords  and  commons  unani- 
moufly  refolved,  that  all  grants  of  liberties  and  nianu- 
mijfion  to  the  faid  villeins  and  bond-tenants,  obtained  by 
force,  were  in  difloerifoTi  of  them,  the  lords  and  commons, 
and  defvnt^^ion  of  the  realm  \  and  therefore  to  be  nulled 
and  made  void  by  authority  of  parliament.  Nei>'erthe- 
lefs  it  is  probable,  that  the  apprehenfions  of  fuch 
another  iniurredion  had  no  fmall  effe6l  to  incline 
the  lords  of  manors,  both  to  treat  their  Qaves  better, 
and  to  leffen  the  number  of  them,  from  this  time 
forwards.  But  the  progrefs  of  this  dilpofition  was 
gradual  and  flow,  as  all  fuch  changes  muil  be. 

P,  217,  If  wc  look  to  the  befi  accounts  of  the  ori" 
ginal  cuftoms  of  the  ancient  German  nations,  we. 
fhall  find  that,  in  their  communities ,  all  the 
freeholders  enjoyed  an  equal  right  with  the  nobles^ 
to  ajfift  in  deliberations  on  affairs  of  great  mo^. 
V.  ciuver.  ment. 

German.  _  Tacitus    fays,  "that  in    Germany    (under   which 

p."94?c."  I'l.  name,  in  his  time,  were  comprehended  all  thofe 
sheringham,  couHtries  from  whence  the  Saxons  and  Angli  ori- 
P-  77.  ginall/ 
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ginally   came)  "  de  minoilhui  rebus  principes  con-BOOK  11. 

"  i\^]t.^m,  dt  majoribus  omnes',  ita  tamen,  uc  ea  qno-*'"~~^      ' ' 

^'  que,    quorum    apud  plebem   arbitrium    eft,  apud 

"  principes    pertrajftentur."     By    the    word    plebem 

here  ufed,  we  muil  underftand  the  inferior  orders  of 

freemen:    for  the  fame  author  fays,  that   even   the 

iiberti  were  of  no  account  in  their   commonwealth. 

*'  Liberti  non   multum  fupra  fervos  funt,  raro  ali-'^^"'^^^' '|^ 

uc  J  -J  •        •    •.    ^    j.monlnis  Ger- 

^'  quod  momentum  m  domo,  niinquam  trt  civitate^\^_2.T.,<:.z'. 
&c.  And  the  fenfe  of  the  word  here  is  further  ex- 
plained by  a  pailage  in  C^efar's  Commentaries  con- 
cerning tiie  Germans.  He  fays,  *•  Neque  quif- 
"  quam  agri  modum  certum,  aut  fines  proprios 
^^  habet;  fed  magiilratus  ac  principes,  in  annos 
"  fingulos,  gentibus,  cognationibufque  hominum 
*'  qui  una  coieriint,  quantum  eis  et  quo  loco  vi- 
"  fum  eft,  attribuunt  agri,  at  anno  pod  alio  tranf- 
^'  ire  cogant,  cujus  rei  multas  afrerunt  caufas/'  &Ci 
one  of  which  is  ^*  ut  animi  squitate  plebem  conti- 
••*  neant,  quum  fuas  quifque  opes  cum  potentiflimis 
**  sequari  videat/'  In  this  place  it  is  evident,  that 
plebem  fignifies  thofe  who  had  a  Ihare  in  the  annual 
diilribution  of  lands,  and  confequently  were  free- 
men, but  of  the  inferior  orders.  And  that  all  thofe., 
by  the  German  cuftom.s,  concurred  with  the  nobles 
in  confulting  upon  and  determining  affairs  of  great 
moment^  appears  undeniably  from  the  paffage  of 
Tacitus  above-cited* 

P.  2iS.  We  art  afj'ured^  by  a  record  which  Dr. 
Brady  has  cited^  that,  fo  late  as  in  the  fifteenth 
year  of  King  John.,  not  only  the  greater  barons,, 
but  all  the  inferior  tenants  in  chief  of  the  croivn, 
had  a  right  to  be  fuynmoned  to  parliament  by  par- 
ticular  zvrits. 
The  words  are  thefe :  ''  R.ex  h?iromhus,,  militibus.'^'f-?'^'^^^' 

^l  et  omnibus  fiaelibus^  totius  Anglic,  faiutem,  &c.  p.  2.  m.  a. 
B  b  3  "  Uni- 
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See  Selden's 
Titles  of  Ho- 
nor, lafl:  edit, 
par.ii,  p.  738. 


BOOK  If.  f'  JJnicuique   vejlrum,  fi    fieri    poteft,  liieras   nofiras 

""^      '  '"'^  fuper  hac  tranfmijfemus-.,    fed   ut  negotium  illud, 

"  quod  et   nobis  et  vobls  ad  com  mod  um  cedat  et 

^'  bono  rem,  cum   majori  expediretur  fefiinatione,  has 

"  literas,''  &c. 

Mr.  Selden  has  given  us,  in  his  Titles  of  Honor, 

another   writ  of  fumm.ons   fent  the  fame  year,  viz. 

the  fifteenth    of  King    John  ;  the  words  of  it  are : 

^  Rex   Vicecomiti  Oxon.   faiut.     Prascipimus    tibi 

'  quod  omnes   milites  bailiv^e  tu«,  qui   fummoniti 

'  fuerunt  efle  apud  Oxoniam.   ad  I'los  a  die  omnium 

'  fanftorum   in    xv    dies,   venire   facias    cum  armis 

'  fiiis ;  corpora  vero  haronum  fine  armis  Jingulariter  ; 

'  et  IV  difcretos  milites  de  comitatu  tug  illuc  venire 

'  facias  ad  nos  ad  eundem  terminum,  ad  loquendum 

*  nohifcum   de   negotiis   regni    nofiri.     Tefce    meipfo 

'  apud  Wilton  xi  die  Novembris." 

Eodcm  modo  fcribitur  omnibus  vicecomitibus. 

Mr.  Selden  calls  this   a  ffrange  writ  of  fimrmonSy 

and   fays,  that,  for   aught  he  has  feen,  it  is  without 

example.     So  ilrange   indeed  it  is,  that  I  am  unable 

to   underfiand  what  it   means.     If  the  quatuor  dif 

creti  milites^  whom  the  fherifF  was    to   fend   out  of 

every  county,  were  reprefentatives   of  each  county, 

or  knights  of  the  fhire,   vvhat  -were  the  other  milites 

qui  fummoniti  fuerunt  efj'e  apud   Oxoniam^    &c.  ?    If 

thefe   latter   knights  were,  as   Mr.  Selden  feems  to 

fuppoie,  the   inferior  tenants  in  chief,  who,   by  the 

claufe  in   King   John's    Magna   Charta,    are  diftin- 

guifhed  from   the   greater  barons,  and  are   to  have 

only  a  general  fummons   to  parliament,  what  were 

the  four  whom  the  fherifF  was  required  to  fend  out 

of  every   county,  ad  loquendum    nohifum  de  negotiis 

regni   nqjlri?  There   is  no   notice    taken,  that  they 

w^ere  to  be  chofen  de  legalioribus  et  difreticribus  mili- 

tihus  fingiilormn  comitatimm,  as   in  the  lummons'  of 

the    forty-ninth    of    Henry    the    Third,    nor    who 

' '  '■     '  ■  "        '  were 
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were  to  chufe  them ;  but  it  rather  feems  to  have  BOOK  II. 
been  left  to  the  Iheriff  himlelf.  Neither  does  it  ap-^  - 
pear,  why  the  other  milites  qui  fummonlti  fuerunt 
were  ordered  to  come  with  their  arms  and  the 
barons  unarmed,  nor  who  thefe  barons  were.  If 
they  were  the  king's  barons,  the  barones  majoreSy 
they  ought  to  have  been  fummoned  by  letters  from 
the  king,  and  not  by  the  fherifF.  The  whole  is  fo 
obfcure,  that  I  can  craw  no  inference  from  it, 
except  that  there  was,  at  that  time,  an  irregularity 
and  arbitrary  variation  in  the  fummons  to  parlia- 
ment, which  might  be  owing  to  the  confufed  and 
iinfettied  (late  of  the  kingdom. 

Two  years  afterwards,  a  method  of  fummons 
for  tenants  in  chief  of  the  king,  with  a  diftinaiion 
between  his  greater  barons,  and  other  vaffals  of  a 
degree  inferior  to  thole,  was  fettled  by  one  of  the 
clatifes  in  King  John's  Magna  Charta,  which  I  fhall 
tranfcribe  from  the  manuicripts  of  the  greateft 
authority,  viz.  thofe  which  Dr.  Blackftone  has 
followed  in  his  edition.  '*  Et  ad  habendum  com- 
"  mune  confilium  regni  de  auxilio  aiTidendo,  aliter 
"  quam  in  tribus  cafibus  prsdidis,  vel  de  fcutagio 
*'  affidendo,  fummoneri  faciemiis  archiepifcopos,  epif- 
"  copos,  ahbates,  comites,  et  7najores  barones,  figilatiin 
'*  per  lit  eras  nofiras  :  et  prat  ere  a  faciemus  fummoneri 
"  in  generali,  per  vicecomites  et  balUvos  noJlroSy  omnes. 
''  illos  qui  de  nobis  tenent  in  capite  ad  certum  diem, 
"  fcilicet  ad  terminum  quadraginta  dierum  ad  mi- 
"  nus,  et  ad  certum  locum  •,  et  in  omnibus  Uteris 
"  illius  fummonitionis  caufam  fummonitionis  ex- 
"  primemus :  et  fic  .fadta  fummonitione  negotium 
"  ad  diem  afTignatum  procedat  fecundiim  confilium 
"•  illorum  qui  prafentes  fuerinty  etfi  non  omnes  fumrno- 
"  itiii  venerint." 

The  words  faciemus  fummoneri  in  generali,  per 
viceceniites  et  ballivo's  nofiros,  omnes  illos  qui  de  riobis 
''  B  b  4  U?terit 
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BOOK  11.  lenent  in  capite^  do  not  exprefs  an  ele3fion  or  repfe'- 

*^'  '  "   '  fentaiion,  but  only  direft  that  the  fummons  to  thefe 

fhould  be  general  by  the  Jheriffs  or  bailiffs  of  ths! 
king  in  each  county  \  whereas  the  others  were  to 
be  fummoned  by  particular  writs.  In  the  firft  writ 
cited  here,  of  the  fifteenth  of  King  John,  the  fum- 
mons was  general,  as  well  to  the  greater  barons, 
as  to  the  king's  inferior  tenants  in  chief  j  but  it  is 
declared  in  the  writ  itklf,  that  this  was  done 
againfl  the  proper  form,  and  only  for  more  expe- 
dition :  "  Ut  negotium  illud,  quod  et  nobis  et 
'^  vobis  ad  commodum  cedat  et  honorem,  cum  ma- 
"  jori  expediretur  fejlinatione.^'  This  claufe  of  King 
John's  charter  re-eftabli(hes  and  confirms  the  an- 
cient method  with  relation  to  the  greater  barons, 
but  admits  of  the  general  fummons  with  relation 
to  all  others  who  held  in  capite  of  the  crown. 
There  is  in  it  no  intimation,  that  they  were  to  be 
reprefented  by  knights  of  the  fhire,  as  Spelman  and 
others  fuppofe :  nay,  the  laft  words  thereof  leem 
rather  inconfiilent  with  any  kind  of  reprefentation, 
*'  et  fic  fada  fummonitione,  negotium  ad  diem 
**■  affignatum  procedat  fecwidum  con/ilium  illorum  qui 
**  prafentes  fuerint^  etfi  non  omnes  fummoniti  vene- 
"  rint"  This  was  proper  to  be  declared  in  the  cafe 
of  a  general  fummons  to  a  large  number  of  per- 
fons,  becaufe  there  the  non-attendance  of  many 
among  them  might  well  be  apprehended  :  but,  had 
they  been  required  to  appear  by  reprefentatives 
from  every  county,  fuch  a  declaration  would  not 
have  been  neceffary,  nor  could  it  have  been  pru- 
dently made. 

The  term  of  forty  days,  which  is  affigned  in  the 
claufe  for  their  coming  to  parliament  after  their 
fummons,  and  the  promife  there  given,  that  the 
caufe  of  their  fummons  fhould  be  exprefied  in  the 
writs,  I  fuppofe  were  agreeable  to  the  ufage  of  the 

kingdoia 
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kingdom  in  cafes  of  the  lame  nature,  that  is,  in  the  BOOK  IL 
fummons  to  all  the  greater  barons,  to  the  knights  ^  v— «^ 
of  the  (hires,  and  to  the  repreientatives  of  cities  and 
boroughs.  But  it  muft  be  obferved,  that,  in  all 
the  ancient  copies  of  the  feveral  charters  cf  King 
.  Henry  the  Third,  this  ciaufe  is  left  out.  I  have 
feen  an  accurate  tranfcript  of  that  which  he  grant- 
ed in  the  firft  year  of  his  reign 5  taken  from  the 
archives  of  the  church  of  Durham  ;  and  there  I  find 
the  reafon  why  this  and  fome  other  claufes  of  King 
John's  Magna  Charta  were  omitced  therein.  The 
words  are  thefe  :  '^  Quia  vero  qusdam  capitula  in 
'*  priore  carta  continebantur,  quje  gravia  et  dubita- 
^'  hilia  videbantur,  fcilicet  de  fcutsgiis  et  auxiliis 
'^  affidendis,  de  debitis  Juds^orum,  et  aliorum,  ec 
'^  de  iibercate  cxeundi  de  regno  noftro  vel  redeundi 
*'  in  regnum,  et  de  foreftis  et  foreftariis,  warennis 
*'  et  w^arennariis,  et  de  confuetudinibus  comita- 
"  tuum,  et  de  ripariis  et  eorum  cuilodibus,  pla- 
*'  cuit  fupradiflis  praelatis  ec  magnatibus  ea  elTe  in 
*'  refpeftu  quoufque  plenius  confilium  habueri- 
"  mus,  et  tunc  faciemus  plenifTime  tarn  de  hiis  quam 
*'  de  aliis  qua  occiirrerint  emendanda,  quge  ad  com- 
*'  munem  omnium  utilitatem  pertinuermt  et  pacem 
**  et  (latum  nollrum  et  regni  noftri."  (For  the  eafe 
of  the  reader,  I  give  this  claufe  Vv^ithout  the  abbre- 
viations in  the  old  writing.)  The  difficulty  there- 
fore concerning-'  the  adeirment  of  fcut3s;e  and  aids, 
about  which  there  was  a  doubtj  and  which  the 
king's  miniPiers  might  think  an  encroachment  upon 
his  prerogative,  occafioned  this  claufe  to  be  left 
out,  together  with  fome  others,  in  the  fubfequent 
charters  of  King  Henry  the  Third,  provifion  is 
made,  that  f cut  age  fo  ail  he  taken  as  it  was  in  the  time 
of  King  Henry  the  Second :  "  Scutagium  de  c^tero 
''  capiatur;,  Jlcut   capi  folebat   tempore  regis  Henrici 

"  avi 
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BOOK  11.  «'  avl  nojlri,''     And  there  is  a  general  faving  to  all 

' « — "^  perfons,  of  the  liberties  and  free  cuftoms  they  had 

before  enjoyed.  *'  Et  falvse  fint  archiepifcopis, 
"  epifcopis,  abbatibus,  prioribus,  comitibus,  ba- 
*'  ronibus,  templariis,  hofpir^l:  iis,  et  omnibus 
''  aliis,  tarn  ecclefirtfticr  quam  fsecularibus  per- 
"  fonis,  lihertates  et  libera  confuetudines  quas  prim 
"  habuerunt.''*  This,  was  a  medium  between  an 
exprefs  declaration  (fuch  as  had  been  inferted  into 
King  John's  Magna  Charta)  of  the  right  of  the 
fubjed  to  have  no  aids  or  fcutage  taken  without 
confent  of  parliament,  and  a  denial  of  that  right  on 
the  part  of  the  crown  Bur  the  claufe  in  King 
John's  charter,  conc^'mipg  the  method  of  fummons 
to  parliamenr,  \>ab  ntirely  dropt  in  ail  the  fubfe- 
quent  charters  both  of  King  Berry  the  Thir  •  and 
V.  SpeliT.an  ofKmg  Edward  the  Fir!l.  Sir  H.  Spelman  affigns 
Pariiaraents,    -j.    .^^  ^   ^^,^^^^^  f^^   ^j^j3   omiffion,    that    this    whole 

"'  branch    of  King    John's    Magn^    Charta    was    not 

comprized  in  the  articles  between  him  and  his 
barons,  whereupon  that  charter  was  grounded, 
but  gained  from  him  afterwards.  Yet,  as  (  fee  no 
caufe  why  King  Henry  the  Third,  or  his  fon, 
fhould  have  been  unwilhng  to  agree  to  this  method 
of  fummons,  which  was  much  more  eaiy  and  con- 
venient to  them  than  the  former,  I  rather  afcribe 
it  to  a  diffatisfaftion  in  fome  of  the  inferior  tenants 
in  chief,  who  might  think  it  an  injurious  diminu- 
tion of  their  privileges,  not  to  be  fummoned  as  the 
greater  barons  were,  and  as  thefe  ufually  had  been, 
by  particular  writs.  This  might  probably  induce 
the  crown  to  recur  to  the  old  method  of  fummons ; 
till  the  expedient  of  reprefcnting  them  by  knights 
of  the  fiiires,  in  the  fame  manner  as  other  free- 
holders in  the  fevcral  counties  had  before  been  re- 
preicnted,  and  thus  exempting  them  from  the  ob- 

'    '  lisation 


OF   KING    HENRY    II.  379 

ligation  of  attending  in  perfon,  was  agreed  toandBOOKII. 

fettled,  about  the  middle,  or  towards  the  latter  end^        •" ' 

of  the  reign  of  King  FJenry  the  Third,   according  to 

the  beft  lights  I  can  obtain  in  this  matter.     Yet  all 

the   inferior  tenants   in   chief  of  the  king  were  not 

comprehended   in  that  reprefentation  :    for  we  find 

by  the  ciofe  rolls,   that,   in  the  thirty-fourth  year  of  V.  Rot.  Clauf. 

Edward  the  Firft,  the  tenants  in  ancient  demefne  came^'^  ^^^  i.  m., 

1         nil  •         T/T      01        r  15.001!.    in 

to  parliament,  and  acted  therein  dittinctly  rrom  thcceduia. 
knights  of  the  Hiire.     It  likewife  appears  by  a  re- ^  Bi-^'^y  °f 
cord,  that,   in  the  fifth  year  of  King  Edward  the  Se-,.,  ^^^'°   ' 
cond,  they  were  exempted  from  contributing  to  the&Tyrell's 
wages  of  fuch  knights.     (V.  Cotton's  Abridgement ^.Pg'JjfEng- 
of  the  Records  in  the  Tower,  p.  i.)         -  land,  p.  174, 

I    cannot    quit    this    fubjed    without    obferving,  ^7  5»  i?^- 
that,    although    in   the    abovementioned    claufe    of 
King  John's  charter  mention  is  made  of  the  greater 
barons^  who   were  to  be  fummoned   to  parliament 
by  particular    writs,    yet  the  other    tenants   of  the 
king,  who  w6re  to  be  fummoned  generally,   are  not 
there  called  leffer  barons \  nor  do  I  find  that  title  ever 
given  to  the  inferior  tenants  in  chief  of  the  king^  in 
any  charter  or  record.     But   there  are   fome  very 
ancient,  which  give  the  name  of  barons  to  the  prin- 
cipal tenants  tinder  the  kings  barons.     For  inftance,  v.  Monafll- 
the  barons   of  Robert  Fitzhaimon  earl  of  Gloceiter  '^°"'  g^°^"'  ^' 
are  mentioned  in  the  charter  of  King  Henry  the  Firft  liody's  Hifl. 
to  the   abbey  of   Abingdon.     "  Sicut   defignatumof  ^°'^^'°'^^'^' 
*'  fuit  per    bar  ones    ipjius    Roherti."'     And   Henry  y.  D^odale, 
de    Novoburgo    earl     of    Warwick    gave    certain  Warwick- 
lands  in   that  county  to  the  fame  abbey  i^^  ihe  pre-  y^^l'  ff^^^ 
fence  of  his  barons  (fays  the  grant)  ;    one  of  which  pi  a. 
barons^  viz.    Thurflan  de  Mootfort,  is  recorded  to 
have  held  ten  kni2;hts-fees  under  the  erandfon  of  that 
earl. 

In  one  of  the  laws  of  the  Norman  kings  of  Sicily 
are  ,thefe  words  :    *^  Poft  mortem  haronis  vei  niili- 
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BOOK   II.  <^  tlsy  qui  a  comite  vel  harone  alio  haroniam  aliquafn 

^ '  "  vel  feiidum  tenuerit." 

'L.'i.c.z.  Brafton  likewife  thus  defcribes  the  vavaflbrs,  or 

great  fubvafials  :     '*  Sunt  et  alii,  qui  dieuntur  vst- 
"  vaffores,    viri   magn^e   dignitatis ;"    and   he  ranks 
them  next  to  the  king's  barons.     Thefe  had  there- 
fore a  better  right  to  the  title  of  lejfer  barons  than 
thole  who  held  of  the  king  in  capits  by  Ibcage,  or  b) 
fee-farm,  or  by  a  fingle  knight'sfce,  or  half  a  knight's- 
fee ;  as  many  did  among  thofe  who  by  the  above- 
cited    claufe    in    the    charter   of    King   John    wer( 
to  have  only  a  general  Jummcns  to  -parliament.     Noi 
was  there  any  improprierv  in  fuch  perfons  reprefent 
ing  the  ccnmimity  of  the  county ^  in  which  they  wen 
•  fome  of  the  principal   gentlemcnj  having  curiam  d 
-fuis   homvAhiis^    courts   cf  their   own,   as    lords   o 
manors,  which  to  this  day  are  called  court  barons. 
V.Camden's        Ic    is    faid    in    an   ancient   manufcnpt,    cited  b; 
SeideS  Titles  ^^"^'^^"s    that    King   Henry    the    Third,     "  pof 
of  Honor,  fcft.  *'  magnas    perturbationes    et   enormes    vexationes 
2.1.  p.  740.      li  jj^..gj.  jpfum  regem^  Simonem  de  Monteforti, 

**  alios  barones  motas  et  fopitas,  Jiatuit  et  ordina 
"  '^  vit,  quod  omnes  iili  comites  et  barones  regni  AngUa. 
quibus  ipje  rex  dignatus  eft  brevia  fummonitiom 
dirigere,  venirent  ad  parliamentum  fUmn,  et  non  ali\ 
niji  forte  dominus  rex  aliafimilia  brevia  eis  diriger 
voluijfet:' 

Upon  this  I  would  obferve,  that  here  is  ri 
mention  of  leffer  barons^  who  might  be  called  t 
parlianKnt  by  the  king's  writs  •,  but  the  fenfe  of  thi 
paffage  is,  that,  at  the  end  of  the  troubles  betwee: 
Henry  the  Third  and  his  barons  (viz.  after  th 
bJtcie  of  Eveinam),  he  acquired  a  power,  by  atSt  c 
parliament,  to  call  to  his  parliaments  y^r^  earls  a% 
barons  of  the  realm  as  he  iliould  vouchfafe  to  fen 
writs  to,  exchijively  of  all  others^  who  were  not  t 

com( 
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"come,  unlefs  he  afterwards  Jhould  fend  to  them  the  like'^ OO'^  IL 
\writs.     Which  power  was  exercifed  by  fome  of  his 
fucceflbrs  in  the  perfons  of  the  moil  ancient  and 
greateft  barons  of  the  reah-n.     For  inftance;  William 
Ide  Vefci,  the  brother  and  heir  of  John  de  Vefci,  who 
had   been   fummoncd   in   the  forty-ninth  of  Henry 
hhe    Third,    inter   majors    h^.rones,    was   not    lurn-^ 
Irnoned  till  the  twenty-third  of  Edward    the   Firil:, 
I  though  he  was  forty  years  old   at  John's   deceafe  % 
\  and,  from  that  year  till  the  fixth  of  Edward   the 
\  Second,  was  never  fumnioned  again.     Many  other 
i  inftances  of  the  like  nature  occur  in  looking  over 
the   lifts   of  fummons   to    parliament.     And    fome 
who  had  been  fummoned  were  totally  omitted,  and 
came  no  more  to  parliament.     This  was  certainly 
3  very  great  and   extraordinary    change   of  the  an- 
cient conftitution,  which  fuppofed  that  the  right  of 
advifing  the  king  in  his  great  council  was  inherent 
in  his  barons,  and  not  to  be  taken  from  them  with- 
out  forfeiture   of  their   baronies.     Nothing  indeed 
could    have    induced    them    to    confent    to    fuch  a 
law,  but  the   great  diiorder  into   which   the   vvhole 
{late  had  been   thrown,  by  a  long  civil  war,  in  the. 
end  of  v/hich  Henry  the  Third  and  his  fon  Prince 
Edward  were  vicStorious,  and   able  to  do  what  they 
pleafed.     It  is  very  furprifing,  that,  in  times  when 
the  llrength   of  the  peerage  Vv'a.s  lefs  awed  by  that 
of  the  crown,  the  eftablidied  feudal  notions  diould 
not  have  prevailed   to  the  abolition  of  this  law.     I 
muft   hov/ever  obferve,   that   with   relation   to   earU 
the  power   never   was  exercifed  ;    it   not  appearing 
that  any  of  thefe  were  at  any  time  omitted.     And 
as  for  thofe,  who,   without  having  any   baronies  in 
them,   were  called   to  parliament  by  writs  from  the 
crown,   the   learned  author   of  the  Inquiry  info  the 
manner  of  creating  Peers  has  laid  much  to  prove;  that 

flsch 
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BOOK  II.  fuch   writs  gave   them    no   -peerage.     He    obferves, 

' '"■ — '  "  that,  from  the   forty-ninth  of   Henry   the  Third 

"  to  the  twenty-third  of  Edward  the  Fourth  (from 
*'  Vv^hich  times  the  fummons  have  been  more  re- 
'*  gular)  not  fewer  than  ninety-eight  laymen  have 
*'  been  fummoned  to  parliament  at  one  fingle  time, 
'''  by  the  very  fame  writs  by  which  the  earls  and 
**  other  undoubted  barons  were  fummoned,  and 
^*  yet  neither  themfeives,  nor  any  of  their  name  or 
*'  poflerity,  Vv^ere  ever  afterwards  fumimoned  to  any 
"  parliament  or  great  council."  From  whence, 
and  from  the  fiience  of  the  houfe  of  lords  and  of 
p.  351045.  the  heirs  of  their  feveral  perfons,  with  regard  to 
this  omiiTion,  and  from  there  being  no  words  in 
their  writs  that  exprefs  any  creation  of  a  peerage  or 
barony,  he  takes  it  for  granted,  that  they  could 
only  i^e  fummoned  as  ajjijiants  to  the  houfe  of  lords, 
and  as  de  confilio  regis  in  parliamento.  This  hypo- 
thefis  would  undoubtedly  folve  many  difnculties  in 
this  dark  part  of  the  Hiftory  of  our  ancient  con- 
il'itution,  if  it  could  be  fully  made  out.  But,  in 
the  cafe  of  the  greater  barons,  the  feparating  from 
their  peerages  the  right  of  voting  in  parliament, 
and  fubjed:ing  it  to  the  arbitrary  will  of  the  king, 
whether  it  was  done  by  an  acl  of  parliament  (as 
the  words  jiaiuit  et  crdinavil\  in  the  words  cited 
by  Camden,  feem  to  imply)  or  by  a  mere  exten- 
fion  of  prerogative,  was  an  innovation  very  hurtful 
to  the  dignity  of  the  peers  and  to  the  balance  of 
the  government.  Some  have  doubted  the  authority 
of  the  manufcript  cited  by  Camden ;  and  I  fhould 
give  no  credit  to  it,  if  it  were  not  confirmed  by 
the  indifputable  pradice  of  all  our  kings  from  Ed- 
ward the  Firfl:  to  Richard  ihe  Third.  It  mud 
however  be  noted,  that  fuch  omiffions  in  many 
cafes,  though   not  in  aii,    may  be  well  accounted 

for. 
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for,  from  the  frequent  and  necefTary  abfence  of  SO  OK  II. 
many  of  the  peers  on  the  king's  fervice  abroad,'  ^~  * 
while  the  crown  had  great  dominions  and  almofl: 
perpetual  wars  on  the  continent.  On  fuch  occa- 
fions  the  omitting  to  fummon  them  to  parliament 
was  no  encroachment  on  their  rights,  but  a  pro- 
per exemption  from  a  duty  they  could  not  per- 
form. It  may  alio  have  been  done  not  improper- 
ly, according  to  the  notions  of  thofe  times,  when 
the  lands  that  conftituted  a  barony  were  feized  by 
the  crown  for  any  fault  or  defe6t  of  fervice,  during 
the  life  of  the  baron,  or  for  any  number  of  years : 
whereas  sn  arbitrary  omiffion  of  fummoning  thofe 
to  parliament,  who  v/ere  willing  and  able  to  do 
their  duty  there,  if  it  did  not  extinguifh  the  peerage, 
deprived  it  of  one  of  its  moft  valuable  privileges; 
and,  if  it  did  extinguifh  it,  rendered  the  highed 
property  of  the  kingdom  quite  precarious  and  de- 
pendant on  the  will  of  the  crown.  But  this  be- 
longs not  to  my  fubjeft;  no  fuch  thing  having 
been  thought  of  in  the  times  of  Henry  the  Second, 
or  ever  before.  What  I  meant  to  confider  here  was 
only  the  notion,  that  the  kjfer  barons^  or  the  harones 
fecund^  dignitatis,  were  nor  the  great  fubvaffals  who 
held  manors  under  earls  or  other  eminent  nobles, 
but  the  inferior  tenants  in  ca-piie  of  the  crown ;  a  no- 
tion efpoufed  by  fome  writers  of  no  fmall  authority, 
and  on  which  more  than  one  hj^potheCis  has  been 
founded,  with  no  warrant  from  antiquity,  fo  far  as  I 
can  difcover. 

P.  22T.  A  writ  of  fummon s  dire^ed  to  the  foeriffs  cf 
BedfordfJjire  and  Buckinghamjhire,  and  requiring 
two  knights  to  he  fent  for  each  of  thofe  counties^  is 
extant  in  the  clofe  roll  of  the  thirty-eighib year  of 
Henry  the  'Thirdy 

The 
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BOOK  II.      The  words  of  the   writ  are  thefe  :    *'  Tibi  di- 

*"  -  -  V '  i^  ftricte    prscipimus,    quod    prester    omnes    prse- 

"  di6los  venire  facias  coram  concilio  nojiro  apud 
**  Weftm.  in  quindena  Pafch^  prox.  fut.  4  legales 
*'  et  difcretos  milites  ds  comitattbus  fradiBis^  quos 
"  idem  comitatus  ad  hoc  degerint,  vice  omnium  et 
^y  Jingulorum  eonindem\  viz.  2  de  uno  comitatu^  ec 
*'  2  de  alio,  ad  providendum  ima  cum  militibus 
"  alionim  comitatuum^  quos  ad  eundem  diem  vocari 
^*  fecimus^  quale  auxilium  nobis  in  tanta  neceffitate 
"  impendere  voluerint.  Et  tu  militibus  et  aliis  de 
"  comitatu  prsdifto  necefliiatem  noftram,  et  tam 
"  urgens  negotium  noftrum,  diligenter  exponas  et 
"  ad  competens  auxilium  nobis  ad  pr^efens  impen^ 
"  dendum  efficaciter  inducas.  Ita  quod  prsefati 
**  4  miiites  prsfato  concilio  noftro  ad  prsedidum 
"  terminum  Pafchse  refpondere  poffint  fuper  pr^- 
tee  Bvady's  ''  didio  auxiiio  profinguUs  comitatibiis  pr«di6lorum/* 
jntroduaion    ^^^^     j^^.^  Bradv  fuppofes  that  this  was  not  a  fum- 

tO  his  Hllt.  7  •?  L  1-^  TT       '  II         -^ 

yoi.  I.  from  mons  ta  a  general  coimcil ;  but  Dr,  Jrloay  cahs  it 
p.  21210215.  ^  parliamera,  and  I  think  with  good  realbn.     For 

0^^341?''^'  ^^»  Paris  la3's,  congregati  fimt  iterum  Anglia;  magr- 
v.M.  Paris,  states  Londiui.  The  word  iterum  refers  to  the  pre- 
fub  ann.  1253.    ^^-^      council,  held  the  fame  year,   fexto  Calend. 

p.  1595.  ct  aa-  o  '  ,  111 

ciitam.  p.  123-  Februarii,  which  the  lame  author  calls  parliamen- 

p.  492.  ibi-     ^^^^^^^     gy^   \^    reality    this   point  is   not  worth  dif- 

SeraifoHody,  putiog.     Fot  if»  at  this  time,   the  knights  of  the 

p.-  338'  fhires  were  fummoned  to  the  lejfer  councils,  they  cer^' 

tainly  were  to  the  greater.     It  is  obferved  by  Dr, 

Brady,  that  the  date  of  the  writ  was  l-oon  after  the 

breaking-up  of  a  general  council.     And  fo  it  well 

mieht,  becaufe  that  o-eneral  council  had  denied  the 

king  aid,  and   therefore   it   was    necefiary   to  fum^ 

mon  another  as  focn  as  poffible.     He  alio  objeds, 

that  there  are  two  other  parts  of  this  writ,  the  laft 

of  which  is  a  command  to  the  fneriif  to  levy  all 

^ebts  that  were  dye  to  the  king,  &c.    A  clauje  not 

tQ 
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to  he  found  in  parliament -writs.     But  this,  at  mofl:,  BOOK  11. 

proves  only,  what  I  fhall  not  difpute,  that  the  form  '^ r-=-*-^ 

of  thefe  writs  was  not  then  fo  precifel}'-  determinedj 
as  not  to  admit  of  occafional  variations.     Nor  does 
the  coupling  of  other   things  with  a  fummons   to    ' 
parliament  make  it  no  fummons^ 

Ibid.    And  there  is  a  claufe  in  the  great  charter  of  the 
ninth  of  the  fame  kin^,  whereby  it  is  declared^  that^ 
together   with    the  fpiritual   and   temporal    lords, 
ether  inferior  freeholderSy  et  omnes  de  regno,   by 
V)hich  words  I  underfland  the  whole  commonalty 
of  the  realm,  granted  to  the  king  the  fifteenth  part 
of  all  their  moveahle  goods ,  in  return  for  the  liber- 
ties accorded  to  them  in  that  charter. 
The   words    in   the   original    are   thefe  :    "  Pro 
*'  hac   autem   conceffione    et   donatione  libertatum 
^'  iftarum    et    aliarum    libertatum   contentarum    in 
^'  carta   nofcra    de   libertatibus   Forefls,    archiepif- 
"  copi,  epifcopi,  abbates,  priores,  comites,  barones, 
*'  militeSj  liber e  tenentes^  et  omnes  de    regno 
"  NosTROs    dederunt    nobis    quintamdecimam  par- 
"  tem   omnium    mobilium   fuorum."     The    words 
militeSy  libere  tenentes,  et  omnes  de  regno  nofiro,  dede- 
runt nobis,  &c.  coming  after  barones,  &c.  feem  to  de- 
clare very  plainly,  that  the   whole   commonalty  of 
the   kingdom  had   concurred    with  the   nobility  in 
granting  this  tax  to  the  king,  as  a  return  for  the 
charter.     Dr.  Brady,  to  elude  the  force  of  the  proof 
againft  his  hypothefis,  is  obliged  to  contend,  that 
dederunt  in  this  place  fignifies  paid^  and  not  granted^ 
But  Dr.  Hodv  obferves    rishtly,   that   this  conjee- ,^,^.^^^°'¥s 
ture  appears   to  be   ralle,  trom   tnis  coniioeration,  yocp.  303. 
that  the  charters  were  drawn  up  in  the  parliament 
it f elf  wherein  the  fubfdy  was  granted,  and  fealed  long 
before  the  money  could  be  paid.     He  adds,  "  it  can- 
*'  not  be  fuppofed  that  omnes  de  regno  v/ere  prefent 
YoL,  III.  C  e  '['m 
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BOOK  II.  «  in  that  parliament,  fo  as  to  grant  the  fubfidy  in 
.  V— — '  tc  |.}^gip  Q^yj^  peribns-;  but  they  did  it  either  per  fe^ 
"  or  by  their  reprefentatives.''  How  thefe  words 
were  underftood  by  Henry  de  Knighton,  who 
wrote  his  Hiftory  little  more  than  a  century  after- 
wards, will  appear  from  this  paflage,  in  his  ac- 
count of  the  reign  of  Henry  the  Third  :  "  Poll 
*'  hiEC  Rex  HenricLis  concept  magnatihus  tcrr<e 
"  duas  chartas,  unam  de  Forelia,  et  aliam  de  liber- 
"  tatibus,  propter  quam  caufam  communes  regni 
"  concelTerunt  quintamdecimam  partem  omnium 
"  bonorum  fuorum  mobilium  et  hnmohiliumy  The 
two  la(l  words  are  a  mi  flake,  being  not  agree- 
able to  the  charter :  but  the  words  communes  regni 
are  a  clear  explanation  of  the  omnes  de  regno  in  the 
charter.  As  for  the  exprefiion  rex  concejfit  magna- 
tihus terra  duas  chartas^  it  muft  not  be  underltood 
See  Tyrrel's  as  excluding  the  commons  out  of  that  grant  -,  for 
App.  p.  21.  |.|-,g  contrary  appears  by  the  charter  itfelf:  but 
jnagnatibus  is  here  a  general  term,  that  comprehends 
the  whole  parliament  \  .as  it  certainly  does  in  many 
other  paliages  of  our  ancient  hi.^orians.  And  we 
have  in  the  Cotton  library  a  manulcript  chronicle 
of  Walter  de  Coventry,  who  lived  and  wrote  un- 
der the  reign  of  Henry  the  Third,  which,  in 
'  giving  an  account  of  this  parliament,  fays,  "  Ibi- 
*'  dem  concejjli  eft  D.  regi  a  comitibtis,  et  baroni- 
*'  bus,  et  clero  et  pcpulo,  quintadecima  omnium 
''  bonorum."  But  what  will  better  determine  the 
true  fenfe  of  this  claufe,  is  the  following  paflage  in 
See  Pern-,  a  record  of  the  thirty  feventh  of  that  king  :  "  No- 
Right  of  the    "  verint  univerfi,  quod  D.  H.  rex  AngliiE  illuftris, 

P^^T.'"^^"'  "   ^^-   ^o^^^s  No'"^-    ^^    Marefchallus    Angli^e,   H. 

Hody'sHiil.     "  Comcs     Hereford   et  ElTex.   J.   Comes  de  War- 

of  Convoc^      tt  wico,     P.    de    Sabaudia,   caterique   magnates  An- 

cc  gii^^^    confenferunt  in   fententiam    excommunica- 

"  tionis  generaliter  latam  apud  Vv'eft.  tertio  deci- 

'*  mo 
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"  mo  die  Mali  ann.  regis   prsedidli   37,   in    formaBOOK  II. 

"  fcil.     quod    vinculo    prasfar^    fententii^    ligentur' ^ ^ 

"  omiies  venicntes  contra  libertates  contentas  in  car- 
"  tis  communium  libertatum  Anglic,  et  de  Foreda, 
**  &c.     Sciendum   autem  quod  li  in   fcriptis  fuper 
"  eadem   fententia   a   quibufcunque   confedtis,    feu 
*'  conficiendis,  aliud   vel  aliter    oppofitum  vel   ad- 
*^  jedium  fueriCj  aut  articuli  aliqui  alii  in  eis  con- 
*'  tenti    inveniantur,   D.   rex,    et  pr^di5fi  magnates 
"  omnes,    et    communitas  populi^    proteftantur    pub- 
"  lice   in   prsefentia   venerabilium    patrum   B.    Dei 
"  gratia   Cant.    arch,  totius  Anglis    primatis,   nee 
"  non  et  epilcoporum  omnium   in  eodem  colloquio 
*^  exiftentium,   quod  in   ea  numquam  confenferunc 
"  nee  confentiunt,   fed  de  piano  eis  contradicunt.'* 
This   colloquium   is   called,    by   Matthew   of  Weft- 
minfter,    magnum    parliamentum.     And    furely   the 
communitas  populi  being  thus  named  in  addition  to,  v.  Rot.  Par. 
and    diftindl    from,    the   magnates  omnes,  is    a  very  37H.  III. 
llrong  evidence,  added   to  the  others  before  men- 
tioned, that  the  commons  were  prefent,  and   aded 
together  with    the   nobles    in    this    parliament,  two 
years  before  the  time  affigned  by  Brady  for  their 
firfl:  coming  to  thofe  aflemblies.     That  difference  in- 
deed would   be  fmali,  if  it  did  not  affect  the  whole 
foundation   upon   which  his    hypothefis  flands,  viz. 
that  this   innovation   was  the  confequence  of  Simon  de 
Montforfs  victory   at  the  battle  of  Lezvis,  and  the 
captivity  of  the  king. 

Ibid.  Nor  can  I  dif cover,  in  the  hiftory  of  thofe 
j  timeSf  any  reafon  ftifficient  to  render  it  probable, 
j  that  fo  great  an  alteration  fjjould  then  have  been 
\  '"■  made  in  the  conftitution  of  England. 

It    by    no    means    appears,  that,  under    the  go- 
vernment   of  King    Henry   the  Third,    either    the 
C  c  2  feudal 
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BOOK  II. feudal   powers  of   the  nobility   over  the  commons 

'^ V— -^  were  more  relaxed  than  they  had  been  during  the 

reigns  of  Henry  the  Second  or  Henry  the  Firft ; 
or  that  the  condition  of  citizens  and  burgeiTes  had 
been  mended  by  any  increafe  of  trade  and  com- 
merce J  or  that  the  freeholders  in  the  counties  had 
been  raifed  any  higher,  by  an  augmentation  of 
wealth,  or  extenfion  of  privileges,  which  could 
open  the  way  to  fuch  a  change.  Nor  was  trade  or 
commerce  efteemed  more  honorable  in  the  age  of 
Henry  the  Third  than  in  that  of  his  grandfather, 
or  during  the  government  of  the  Saxons.  On  ihe 
contrary,  the  difpofition  and  temper  of  the  times, 
as  well  as  the  genius  of  the  government,  w^ere 
more  unfavorable  to  trade  in  the  Norman  times 
than  the  Saxon  j  and  the  flate  of  England,  during 
the  period  from  the  death  of  Henry  the  Second  till 
that  of  Henry  the  Third,  was  more  turbulent, 
more  diflempered,  and  more  unfriendly  to  the  en- 
icreafe  of  the  national  induftry,  or  any  enlargement 
of  our  commerce,  than  under  the  moderate 
and  prudent  adminillrations  of  the  two  former 
Henries. 

P.  223.    We  know  indeed  that  fome  boroughs,  mhich, 
frora   their  poverty^  were  unable  to   bear   the  ex- 
pence  of  fending  members  to  parliament,   declined 
the  life  of  that  privilege. 
WimsToT  I.      1  here  are  fome  inftances  of  boroughs  that  peti- 
p.  149  J  tioned   to  be   reftored  to  the  ufe  of  that  privilege 

after  a  very  long  interruption.  Thus,  in  the  reign 
of  James  the  Firft,  Agmondefham,  Wendover, 
and  Great  Marlow,  alledged,  by  petition  to  the 
houfe  of  commons,  that  the  interruption  of  their 
fending  burgeiTes,  for  four  hundred  years  paji,  was 
not  owing  to  their  own  negle6t,  but  to  the  fault 
of  the  fherifFs ;  or,  if  it  was  owing  in  any  meafure 

to 
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to  the  burghs  themfelves,  it  was  hecauje  their  pre-'^O OK   IT. 
de€eJfor3  w£re  poor  and  unable  to  maintain  their  mem-  *       «■■■■' 
hers ;  whereas  now  they  were  content  to  undergo  that 
charge. 

On  this  I  would  obferve,  that,  as  they  had  not 
complained  before,  in  fo  long  a  period  of  time,  it 
is  probable,  that  it  was  not  the  ne^leSi  of  the  Jheriffs^ 
hut  their  poverty  and  inability  to  bear  the  charge  of 
fending  members  to  parliament ^  which  had  occafioried  fo  - 
long  an  inierruption  of  their  right.  Their  petition 
was  allowed,  by  the  commons  and  the  king,  as  it  ap- 
peared that  they  were  parliament  burghs  by  prefcription^ 
not  by  charter. 

P.  224.  Among  the  clcfe  rolls  of  the  twenty -fourth 
year  of  that  king^  there  is  a  writ  of  fummons  to 
parliament^  in  which  it  is  afferted^  not  as  an  inno- 
vation introduced  by  the  earl  of  Leicefter,  but  a  maxim 
grounded  on  a  moft  equitable  law^  ejiablijhed  by  the 
forefight  and  wifdom  of  f acred  princes^  that  what 
concerned  all  fhould  be  done  zvith  the  approbation  of  ■ 
izll,  and  that  dangers  to  the  whole  community  fhould 
he  obviated  by  remedies  provided  by  the  whole  com- 
munity. 

The  words  are  thefe :  "  Sicut  lex  juflijjlma^  pro-  Rot-  Ciauf. 
*'  vidd  circumfpeElione  facrorum  principum  Jlabilita^  \^  dorlb. ' 
"  hortatur^  ut  quod  omnes  tangit  ab  omnibus  approbetur, 
"  fic  et  innuit  evidenter^  ut  communibus  periculis  per 
*'  remedia  provifa  communiter  obvietur,"  \i  the  earl 
of  Leicefter  had  been  the  firft  who  applied  this  maxim 
to  the  confticution  of  Engliih  parliaments  or  great 
councils,  it  would  have  been  impoffible  for  Edward 
the  Firlt  to  have  grounded  it  on  a  law  providd  cir- 
cumfpe^ione  facrorum  principum  Jlabilita.  Nor  could 
he  have  ufed  that  expreffion,  if  he  himfelf,  or  his 
father,  had  introduced  the  practice  of  fummoning 
the  commons  to  thofe  affemblies, 

C  c  3  Ibid, 
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Ibid,  ^ome  very  eminent  writers  have  fuppofed^  that 
none  hut  the  kings  inferior  tenants  in  chief  were  at 
firft  reprefented  by  the  knights  of  the  fhires ;  but 
there  is  no  fufficient  evidence  to  fupport  that  opinion. 
Sir  H.  Spelman  and  other  writers  have  dated  the 
original  of  knights  of  the  fhires  from  one  of  the 
claufes  in  King  John's  Magna  Charta,  which  di- 
reds  that  the  inferior  tenants  in  chief  of  the  crown 
lliould  be  fummoned  to  parliament  in  general,  Bu 
that  thofe  words  do  not  import  any  reprejentationy 
I  have  endeavoured  to  fnew  in  a  former  note  to  this 
volume  :  nor  does  it  appear  by  other  evidence,  either 
of  records  or  of  hiftory,  that,  in  confequence  of 
that  claufe,  fiich  tenants  in  chief  were  at  any  time  the 
fole  electors  of  knights  of  the  fhires^  or  that  only  fuch 
tenants  in  chief  could  be  eleoted.  Sir  H.  Spelman  in- 
deed adds,  '"'  that  oiher  freeholders,  becaufe  they 
could  not  always  be  diftinguifhed  from  them  that 
held  in  capite  (which  encreafed  daily),  grevv  by 
little  and  little  to  have  voices  in  the  eledion  of 
the  knights  of  the  Hiircs,  and  to  be  at  laft  con- 
firmed therein  by  the  (taiute  7  Hen.  IV.  and  8 
*'  Hen.  VI."  But  how  does  he  fliew  that  there 
ever  was  a  time,  when  knights  of  the  fhires  were 
eleded  by  the  tenants  in  capite-,  without  the  voices 
of  other  freeholders  ?  He  fuppofes  the  point 
which  fhould  be  proved.  For  that  under  the  reigns 
of  King  John  and  Henry  the  Third,  when  he 
thinks  that  fuch  eleftions  began  to  be  made,  other 
freeholders  came  to  the  county- court,  is  moif  cer- 
tain. 

■if   we    confider   the    ftatute   of   the   feventh    of 
Henry    the    Fourth,    which    is    the    oldefl:    in    our 
books  that  regulates  or   direds   the  form  of  coun- 
ty eledionsj    we  fhall  find    it    was  made    (as   the 
^  ^  preamble 
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preamble  declares)  at  the  grievous  complaint  of  the^^OK  II. 
commons  in  parliament  of  the  undue  election  of  the 
knights  of  counties  for  the  parliament ,  which  be  fome- 
times  made  of  affection  of  fheriffs^  and  otherwife, 
againfi  the  form  of  the  writs  directed  to  the  fheriff^  to 
the  great  Jlander  of  the  counties,  and  hindrance  of 
the  bujinefs  of  the  commonality  in  the  faid  coun- 
ties, &c.  All  the  regulations  laid  down  in  it  ap- 
pear defigned  to  prevent  abufes  arifing  from  the 
partiality  of  the  IherifFs,  or  other  undue  influence 
ufed  in  eleftions ;  not  to  make  or  to  confirm  any 
change  in  the  qualifications  or  rights  of  the  eledors. 
The  enading  part  of  it  fays,  "  Our  fovereio-n 
''  Lord  the  King,  willing  therein  to  provide  remedy, 
"  by  the  affent  of  the  lords  fpiritual  and  temporal, 
''  and  the  commons  in  this  prefent  parliament 
"  afiembled,  hath  ordained .  and  eftablifhed,  that 
*'  from  henceforth  the  eledions  of  fuch  knights 
"  (hall  be  made  in  the  form  that  follovveth  :  (that 
"  is  to  fay)  at  the  next  county  to  be  holden  after 
"  the  delivery  of  the  writ  of  the  parliament,  pro- 
"  clamation  fhall  be  made  in  the  full  county  of  the  day 
'*  and  the  place  of  the  parliament,  and  that  all  they 
"  that  be  there  prefent,  as  well  fui tors  duly  fummcned 
^^  for  the  fame  caufe,  as  others,  fhall  attend  to  the 
*'  ekoiion  of  the  knights  for  the  parliament,  and  then 
"  in  the  full  county  they  Ihall  proceed  to  the  elec- 
"  tion  freely  and  indifferently,  notwithf  anding  any 
"  requefi  or  commandment  to  the  contrary,"  &c. 
What  follows  concerns  only  the  return  of  the  writ ; 
and  neither  in  the  part  above-recited,  nor  in  any 
fubfequent  claufe,  is  there  a  word  that  denotes  any 
intention  in  the  legiflature  to  encreafe  the  number 
of  eledors  of  knights  of  the  (hires,  in  prejudice  to 
the  right  of  the  king's  tenants  in  chief,  or  that 
gives  the  leaft  intimation  of  any  fuch  right  having 
been  ever  in  thofe  tenants  exclufive  of  others 
C  c  4  who 
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BOOICIL  vvho  were  fuitors  to  the  county-court  and  prefent 
therein.  All  the  freeholders  were  fo  from  the 
earlieft  tinies  :  and  that  the  fubilance  of  this  law 
was  no  more  than  an  ajjirmance  of  an  old  right  an4 
ciijlcm,  appears  from  the  preamble  of  the  fubfe- 
quent  adt  made  in  the  eleventh  of  the  fame  king, 
which  fays,  that  **^  whereas  in  the  parliament 
"  holden  at  Wellminfter,  the  feventh  year  of  the 
"  reign  of  our  faid  Lord  the  king,  there  was  or- 
**  dained.  and  eftabliflied  by  a  llatute  f&r  the  pre- 
^'  fervation  of  the  liberties  and  francbifes  of  the  elec- 
*'  tion  of  the  knights  of  the  fhire  ufed  through  the 
*'  realm,  a  certain  form  and  manner  of  the  eiedtion 
"  of  fuch  knights,  as  in  the  faid  ftatute  more  fully 
*'  is  contained,"  &c.  There  can  be  nothing  more 
different  from  the  communicating  of  a  liberty  and 
franchife  to  perfons  not  entitled  to  it  before,  than 
the  prefervation  of  liberties  and  franchifes  ufed 
through  the  realm  in  eled:ions.  The  a6t  of  the 
eighth  of  Henry  the  Sixth,  inftead  of  enlarging,  re- 
trains the  number  of  eleftors.  It  enafts,  that  thofe 
knights  fhall  be  chofen  in  every  county  by  people 
dwelling  and  refident  in  the  fame  counties,  whereof  every 
one  of  them  fhall  have  land  or  tenement,  to  the  value  of 
forty  floillings  by  the  year  at  the  leaf,  above  all  charges  :■ 
which  is  explained  in  a  fubfequent  ad,  of  the  tenth 
of  the  fame  king,  to  mean  freeholds  of  that  value 
within  the  county  for  -which  the  ele^ion  is  to  be  made. 
And  the  reafon  why  this  was  done  is  {ct  forth  in  the 
preamble  :  IVhereas  the  ehufions  of  knights  of  fhire  s  to. 
come  to  the  parliaments  of  our  Lord  the  King^  in  many 
i^ounties  of  the  realm  of  England,  have  now  of  late  been 
made  by  very  great  outrageous  and  exceffive  numbers  of 
people,  dwelling  within  the  fame  counties  of  the  realm  of 
England,  of  which  mofi  part  was  of  p£ople  of  Jmall 
fub fiance  and  of  no  value,  whereof  every  of  them  pre- 
tended a  voice  equivakntt  as  to  fuch  ele^ions  to  be.. 

made^ 
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fncide,  with  the  mofi  worthy  knights  and  ef quires  dwel-  BOOK  II. 

ling  within  the  fame  counties  •,  whereby  man-Jlaughter, ' 

riots^  batteries^  and  divijions  among  the  gentlemen,  and 

ether  people  of  the  fame  counties,  fhall  very  likely  rife 

and  be,  unlefs  conveJiieht  and  due  remedy  be  provided  in 

this  behaf:  our  Lord  the  King,  confidering  the  premiffes, 

hath  provided^  ordained,  and  eftablifroed^  by  authority  of 

this  prefent  parliament,  &c. 

Ic  is  amazing  that  any  perfon,  who  had  ever  read 
this  ftatute,  or  that  of  the  feventh   of  Henry  the 
Fourth,  fhould  fay,  as  St.  Amand  does  in  his  Hi- 
florical  EiTay  on  the  Legiflative  Power  of  England, 
p.  187.  that  none  but  the  immediate  tenants   of  the 
crown  {the  leffer  barons)  came  to  the  county  court,  and 
none  other  had  votes  till,  by  the  8  H.  VI.  c.  7.  all  free- 
holders of  40J.  per  annum  had  that  right  given  them. 
The  very  reverfe  of  all  this  appears  by  the  flatute  he 
refers  to  :  it  gives  no  right  to  freeholders  of  40s.  per 
ann.  which  they  had  not  before ;  but  excludes  all  thole 
who  had  freeholds  under  that  value.     The  words, 
whereas  the  ele5iions  of  knights  of  fhires  in  many  coun- 
ties of  England  have  now  of  late  been  made  by  very 
great,  outrageous,  and  exceffive  numbers  of  people,  and 
•whereof  every  of  them  pretended  a  voice  equivalent 
with  the  ?noJi  worthy   knights   and   efquires  dwelling 
within  the  fame  counties,  Ihew  beyond  contradiction, 
that  the  intention  of  the  legiflature  in  enafting  this 
ftatute  was  not  to  alter  the  conftitution  and  ufage  of, 
the  kingdom,  with  refped  to  eledions  for  the  fi-iires, 
but  to  remedy  a  recent  abufe  and  innovation^  grounded 
(as   they   thought)   on  unjuflifiable  pretenfions.     It 
feems  pretty  evident,  that  the  praftice  of  parcelling 
out  land  in  fmall  portions,  and  thereby  multiplying 
freeholds   inferior  in  value  to  what  they  had  ufually 
been  in  former   times,   produced   this  complaint  of 
^jery  great,  outrageous,  and  exceffive  numbers  of  people,- 

whQ, 
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BOOK  il.  ivho  ivere  of  fmall  fuhjiance  and  of  no  value,  coming  to 

' ^ — -^  thefe  ele£iions.     But  it  is  certain,  that  this  Jaw  and 

that  of  the  tenth  of  the  fame  king  were  refiriSfive, . 
inftead  of  giving  a  right  of  voting  to  any  freeholders 
who  did  not  before  enjoy  that  franchife. 

That  none  hut  the  immediate  tenants  of  the  crown 
(the  leffer  barons)  came  to  the  county-court  before  the 
eighth  of  Henry  the  Sixth  (as  the  fame  author  afferts,) 
is  a  mod  falfe  and  unwarranted  propofition.  I 
V.  Appendix  havc  given,  in  the  Appendix  to  the  firlt  volume  of 
to  ibe  firii  ^i^-g  ]-iifl;ory,  a  charter  of  Henry  the  Firft,  relating 
to  the  manner  of  holding  county-courts,  in  which  it 
is  faid  by  that  king,  "  Et  volo  et  prscipio,  ut  om- 
"  nes  de  comitatu  eant  ad  comitatus  et  hundreda^ficiit 
*^  fecerint  tempore  regis  Edwardi.^^  And  in  another 
claufe  he  fays,  "  Et  fi  modo  exurgat  placitum  de 
"  divifione  terrarum,  fi  eft  inter  barones  meos  do- 
«'  minicos,  tra<5letur  placitum  in  curia  mea  :  _  Et 
'■^  ft  efi  inter  vavajfores  duorum  dominorum^  traUetur 
"  z«  comitatu^''  The  vavafibrs  therefore  were  fui- 
tors  to  the  county-court,  and  all  the  freeholders  of 
the  county,  omnes  de  comitatu^  were  required  to  go 
thither^  as  they  had  done  in  the  time  cf  Edward  the 
Confejfor,  Nor  does  it  appear  that  any  alteration 
■was  made  in  this  point  by  any  fubfequent  law.  In 
the  above  leciced  ftatute  of  the  feventh  of  Henry  the 
Fourth,  all  that  are  prefent  in  the  county-court^  as  well 
fuitors  duly  fw.nmoned  for  the  fame  caufe,  as  others^  are 
commended  to  attend  to  the  election  of  the  knights  for 
the  parliament .  And  that,  before  the  making  of  this 
law,  the  vavaflbrs,  or  mefne  tenants,  who  did  not  hold 
their  lands  direftly  of  the  king,  might  not  only 
concur  in  the  eledions  of  knights  of  the  fhires, 
but  be  themfelves  elected^  feems  evident  from 
the  words  of  Chaucer,  in  the  defcription  of  his 
Franklin* 

«  At 
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"  At  feffions  was  he  lord  and  fire,  BOOK  IL 

"  Full  oftimes  was  he  knight  of  the  jldlre  \  ^        ^        ' 

"  A  (heriff  had  he  been  and  a  coronour, 

"  Was  never  fuch  a  worthy  vavajfour." 
Yet  it  mull  be  obferved,   that,  to  qualify  any  per- 
fon     for   being    elefted,    the   mere  poffeflion   of  a 
knight's-fee  was   not    lufficient ;    but  it  was  necef- 
fary  that   he  fhould  be  miles  gladio  cin5ius,  that  is, 
knighted  according  to  the  forms  then  in  ufe.     By  ^^  Cotton^s 
an  ad  of  the  firft  of  Richard  the  Second,  all  whoofthefeSrds 
had  lands  to  the  value  of  twenty  pounds  yearly  in  in  the  Tower, 
fee,  or  for  term  of  life,  were  oblised  to  receive  the^^  ?"^'  ^^^' 
order  of  knighthood.     And  this  law  leems  to  have  v.  Rot.  Ckuf. 
been  founded  on  a  more  ancient  cuftom.     For  there  ^^  ^^"- 1^^* 
are  writs   of  Henry   the   Third,    commanding  the  z6  Hen.  iil  ' 
Iheriffs  tofummon  to  the  county-courts  all  who  held"^-  ^• 
one  knight's-fee,  or  lefs  than  a  whole  knight's-fee, 
dum  tamen  de  tenemento  fuo^  tarn  militari  quam  focagio, 
pojjint  fujientari^   that   they    might  be   there   made 
knights.     There  is  alfo  an  acl  of  23  Hen.  VI.  c.  15. 
which  fays,   '*  the  knights  of  the  fhires  jhall  he  no- 
"  table  knights  of  the  fame  counties  for   the  which 
*•'  they  fid  all  he    chef  en,    or    otherwife  fuch   notable 
'^  efquires^    or  gentlemen  horny   of  the  fame  counties, 
"  as  fhall  he  able  to  he  knights  :  and  no  man  to  be 
"  fuch  knight^  which  Jiandeth  in  the  degree  of  a  yeoman^ 
*'  or  under.''' 

In  this  law  the  ability  of  being  made  a  knight, 
that  is,  the  having  freehold  fufficient  to  qualify 
them  for  it,  is  adnnitted,  inftead  of  the  adlual  or- 
der of  knighthood  required  by  the  old  writs :  and 
yeomen,  \i\i\i  all  under  that  degree,  are  excluded, 
agreeably,  I  prefume,  to  ancient  ulage :  but  in  no 
ftatute  relating  to  the  knights  of  the  (hires  is  there 
the  lead  intimation  of  it's  being  required  that  they 
Ihould  be_  tenants  in  capite  of  the  king,  or  of  the 
vjfage  having  been  altered  with  regard  to  that  point. 

The 
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n.  The  next  circumftance  I  fhall  conlider  belonging 
to  this  matter  is  the  wages  paid  to  the  knights.  It 
muft  be  granted,  that,  if  by  virtue  of  the  above- 
mentioned  claufe  in  King  John's  Magna  Charta,  or 
by  any  fubfequent  ftatute  or  cuftom  introduced  in 
the  time  of  Henry  the  Third  or  Edward  the  Firft, 
fuch  knights  were  Q\t6iQ.di  by  tenants  in  capite  of  the 
king,  exclujively  of  all  others,  and  reprefented  them 
alone,  no  others  could  be  charged  with  the  pay- 
ment of  their  wages.  But  in  one  of  the  parlia- 
ment rolls  of  the  fifty-firft  year  of  Edward  the 
See  the  re-  Third,  n.  45.  the  commons  petition  the  king,  that 
lawtT.  the  faid  expences  be  levied  of  all  the  commons  of  the 

counties,  as  well  within  francjoifes  as  without ;  except 
the  franchifes  of  cities  and  boroughs^  and  except  thofe 
who  come  to  parliament  by  writs  of  fummons,  and  their 
tenants  who  hold  in  bondage.  The  words  in  the  re- 
cord, which  I  have  examined,  run  thus  ;  ^e  plaife 
au  roy  notre  feigneur  que  foit  ordeine  a  cefie  prefent 
parlement,  que  les  dites  dejpenfes  foient  leve-z.  de  toutz 
les  communes  des  dites  comtees,  fi  bien  deinz  franchifes 
come  dehors;  forfpris  de  la  franchife  des  cities  et 
burghs,  et  forjpris  de  ceux  qui  viegnent  icy  par  brief  a 
farlement,  par  fummonce,  et  de  leurs  tenants  qui  ticg- 
ne'ftt  en  bondage.  Of  the  preamble  to  this  petition, 
which  is  very  remarkable,  I  flia^l  have  occafion  to 
take  notice  in  a  fubfequent  note.  It  will  be  enough 
XO  add  here,  that  the  anfvver  of  the  king  is,  foit  fait 
come  devant  a  efte  use  en  ce  cas.  Which  was  the 
proper  anfwer,  becaufe  no  exception  was  made  in 
this  petition  to  tenants  in  ancient  demefne,  or  in  ga- 
velkind,,  who  appear  by  other  records  to  have  been 
intitled  to  an  exemption  from  thefe  expences  ;  and 
'  thierefore  the  king  would  neither  wholly  rejedt,  nor 
wholly  grant  the  demand.  But  it  was  impoffible 
that  the  commons  could  have  made  it  fo  general,  if 
the  right  of  elediion  for  counties  had  in  thofe  days' 

been 
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been  confined  to  tenants  in  chief  of  the  king.     And  it  B  O  O  K  11. 

is  not  pretended  by  Spelman,  or  any  other  writer, 

thiit  it  was  extended  or  enlarged  in  the  reign  of  any 

king    between    Henry    the  Third    and  Edward  the 

Third  inclufively.     It  jeems  to  me,   therefore,  that 

this  roll  contains  a  ftrong  evidence  againft  the  notion 

that  the  eledors  of  knights  of  the  Ihires  were  anciently 

none  but  the  tenants  in  capite,  called  by  fome  modern 

authors  leffer  barons. 

One  of  the  moft  ftriking  arguments  ufed  by  Dr. 
Brady  to  fupport  that  notion,  is  the  manner  of 
electing  the  commiffioners  for  the  ihires  in  the 
kingdom  of  Scotland,  where,  by  an  a6t  made  in 
the  year  1427  (the  twenty-third  of  James  the  Eirft), 
the  fmall  darons  and  free  tenants,  who  held  of  the 
crown  in  capite,  were  difcharged  from  coming  to 
parliaments,  and  allowed  to  chufe  commiffioners  to 
ferve  in  their  ftead.  This  law  was  confirmed  in 
the  year  1587,  by  an  ad:  of  James  the  Sixth,  where- 
in it  is  declared,  that  none  fhall  have  votes  but  fuch 
as  have  forty  (hillings  land  in  free  tenendrie  holden 
of  the  king.  The  permitting  of  the  inferior  tenants 
in  chief  to  come  to  parliament  by  reprefentatives, 
inftead  of  a  perfonal  attendance,  1  believe  to  have 
been  done  (as  many  other  things  were  in  Scotland) 
after  the  example  of  England  ;  but  the  excluding 
of  all  not  holding  of  the  king  from  fuch  elections 
feems  to  have  arilen  from  a  policy,  which  had 
before  rendered  the  government  and  conftitution 
of  Scotland  very  different  from  ours  in  many  re- 
fpedls.  For  (whatever  conformity  there  was  be- 
tween them  in  the  times  of  which  I  write)  it  is 
certain,  that,  from  the  reign  of  Alexander  the 
Third  to  that  of  James  the  Firll,  the  arifiocratical , 
■power  in  the  Hate  of  that  kingdom  had  continually 
encreafed,  and  prevailed  over  the  popular  far  more 
than  in  England.     No  juft  or  conclufive  inference 

can 
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BOOK  II. can  therefore  be  drawn  from  this   circumftance  in 
^  "'    >*     -^  thofe  laws,  to  prove  by  analogy,  that  no  freehold- 
ers, but  tenants  in  chief  of  the  crown,  had  anciently 
a   right    to    eleft    the    reprefentatives    of    Englilh 
counties. 

P.  225.  'There  is  not  in  any  of  thofe  writs ,  nor  in  the 
oldejl  we  have  for  fending  up  reprefentatives  from 
cities  or   boroughs,  the  leafi  intimation^   that  fuch 
ekSlions  were  a  novelty  then  introduced. 
The  words  of  the  writ  direded  to  the  fheriff  of 
Bedfordfhire   and  Buckinghamfhire,    in   the  thirty- 
eighth   of  Henry   the  Third,    which   is  the  oldeft 
now  remaining,  have  been  recited  in  a  former  note 
to  this  book.     The  next  for  knights  of  the  fhires, 
which  is  of  the  forty-ninth  of  the  fame  king,   runs 
thus  :    "  Item  mandatum  eft  fingulis  vicecomitibus 
*'  per  Angliam,    quod   venire  faciant  duos   milites 
"  de  legalioribus  et  difcretioribus   militibus   fingu- 
"  lorum  comitatuum  ad  regem  London,  in  Odlabis 
''  pr^edidiis  in  forma  fnpradi^fa.'^     The  writ,  which 
contains  the  form  here  referred  to,  is  loft.     To  the 
cities  and   boroughs  we  have  one  in  thefe  words  : 
"  Item   in  forma  pr.^ddcla  fcribitur  civibus  Ebor. 
''  civibus    Lincoln,     et    cseteris     burgis    Anglic  •, 
*'  quod  mittant   in  forma  pradi5la  duos   de  difcre- 
"  tioribus  et  legalioribus  et  probioribus  tam  civi- 
*'  bus  quam  burgenfibus  fuis."     The  form  here  re- 
ferred to  may  probably  have  been  that  of  a  writ  of 
fummons  fent  to  the  city  of  London,  and  now  loft. 
For  that  was  the  moft  proper  to  be  enrolled  as  a 
pattern  for  all   the  other   writs   to   the  cities   and 
boroughs,  mutatis  mutandis.     And  it  muft  be  ob- 
ferved,  that,  in  this  abridgement  or  minute,  York 
and  Lincoln  are  particularly  named,  but  London  is 
not ;  which  feems  an  evident  proof,  that  the  writ 
direfled   to  that   city   was  kept  on  the  rolls,  and 

therefore 

4 
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therefore  it  was  not  thought   necefiaty  to  enter  the  BOOK  IT. 

others,  which  were  in  the  fame  form.     The  words ' « ' 

et   ceteris   burgis    Anglia    feem  to  fhew,    that    the 

boroughs  which  fent  members  to  parliament  were 

well  known  :  but,  if  none   had  ever  fent  any  before 

this   time,    fo    general  a  mention    of  them    would 

hardly  have  been  made.     It  appears,  that  the  Cinque 

Ports    were    fummoned    diftin6l    from  the  others  j 

and   the   writ   to   Sandwich  only  was  entered  on  the 

rolls    with  a  fimiliter    man  da  turn  eft  fingulis  por  tubus 

pro  fe.     Probably,  that  to  London  was  in  much  the 

fame  form.     The  caufe  of  their  fummons  is  there 

declared  to  be  tarn  pro   negotio   liberationis  Edwardt 

primogenti     nojiri     quam    pro     aliis     communitatem 

regni  nojiri  tangentibus.     It  is   diredted  thus :    Rex 

haronihus  et  ballivis  portis  fui  de  Sandwico  falutem. 

And  the  precept  is,  Vohis  mandamus^  in  fide  et  di- 

leSlione    quibus    nobis    tenemini^  firmiter    injungentes, 

(ut)  omnibus  aliis  pratermijfis  mittatis  ad  nos  ibidem 

quatuor  de  legalioribus  et  difcretioribus  partus  ijejiri^ 

ita  qiiod  fint  ibid,  in   Oclab.   praditiis    nobifcum^  et 

cum  prafatis    magnatibus    regni    nojiri    tra^atum  et 

fuper    prdemijfis    confilium    impenfuri,     Et  hoc^  Jicut 

honorem  nojtrurn  et  "jejirum    et  communem    utilitatem 

regni  nojiri  diligitis,  nullatenus    omittatis.     But  fur- V.  Rot.  Clauf, 

ther  we  find,  that  in  the  writs  for  the  expences  of^^^''"':^V 

...  r      I         n  •  ■        I  -11  .m.  iz.  aorlo. 

knights  or  the  Ihires,  m  the  twenty-eighth  year  of  Tyreil's  Ap- 
Edward  the  Firft,  which   are   the  firil  of  rhat  reignP®'=^*''^  "^^ '^i^ 
remaining  on  the  rolls,  it  is  faid,  that  "  the  county  5/.  ""^y*  P- 6°, 
"  fliould    pay    them,    prout   alias    in  cafu  conjmili  ^  Bibliothec, 
^'^  fieri    CQnJueint\'    words   which   imply  a  cuftom.  ^Y^"^'  ^*^^* 
It    mud:    indeed   be  obferved   that   the  writ  of  the  V.Ror.  Ckuf. 
forty-ninth  of  Henry  the  Third  has  not  thefe  words,  "i-^  ^^en,  in. 
Mr,   Tyrrel  fuppofes,    that   they  v/ere  left   out   by  see  dio  £?-' 
the  negligence  of  the   clerks:    but  a  better  reafcn'^y'^  Answer 
may  be  affigned  from   the   writ   itfelf.     For  there  "*_  f^^^"^' 

it 
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BOOK  II.  it' is  faid,  that  the  expences  of  the  knights  had  beeil 
'  very    great,    becaufe    their    attendance    had    beeii 

longer  than  they  had  expeded  •,  but  that,  the  coun- 
ties having  before  contributed  largely  to  other  pub- 
lic expences  for  the  defence  gf  the  kingdom,  they 
fhould   not  be  charged  to  this  too  highly.     "  Cum 
"  nuper  vocari  fecimus  duos  de  difcretioribus  militi- 
"  bus  fingulorum  com.  &c.  ac  iidem  milites  moraM 
"  diutiirniorem  quam  credebant  traxerint  ibidem^  prop- 
"  ter  quod    7ton    niodicas  fecerint    expenfas  -,    cumque 
*'  communitates  comitatuum  diSiorum  "u arias  hoc  anno 
fecerint  prc-efiationes  ad  defenjionem  regni  nojlri  &c. 
per  quod  aliquantulum  fe  nimium  fentiunt  gravariy 
tibi  pracipimus  quod  duobus  militibus,  qui  pro 
"  communitate    diffi   comitatus   pr^fato    parliamento 
*'  interfuerunt,  de    confilio  quatuor    legalium    mili- 
'^  turn  ejufdeol   comitatis,  rationabiles  expenfas  fuai 
"  in   veniendo    ad    diftum    parliamentuni,    ibidem 
"  morando,  et  inde  ad  partes   fuas  redeundo  pro- 
*'  videri    facias,  et  eas  de  eadem  communitate   le- 
"  vari   facias,  provifo  quod  ipfa  communitas  occafwne 
'•^  prafiaiionis  iftius  fupra  modum  ncn  grave tur."     It 
is  very  probable,  therefore,  that,  as  the  expences  of 
the  knights  of  the  fliire  had  been  greater  than  ufual^ 
and  the  king   was   unwilling   to  load  the  counties, 
which  had  been  fo  much  burthened  before,  with  too 
heavy  a  charge,  the  words  prout  alias  in  cafu  ccnfimili 
fieri  confuevit  were  on  purpofe  left  our,  as  no  proper 
rule  to  proceed  by  in  this  cafe* 
See  Brady's         j^i-.  Brady  has  given  us  a  writ  of  expehces    al- 
tyt"/p'.  141.^'  lowed  to  four  knights  of  each  county  in  the  king- 
from  the        dom,  fot  attending  upon  a  parliament  in  the  forty- 
^^h"  \u      f^cond  year   of  Henry  the  Third,  not  as  members 
m.  I.  dorfo.     thereof,  but  on  an   extraordinary  coramilTion  oi  in- 
queit  into    all  exceffes,    tranfgreffions,   and   injuries 
done  and  committed  by  juftices,,   Iherifi's,  bailifFsj 

or 
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pr  any  other  perfons  within  the  laid  counties.  NoBOQK  11. 
fum  is  fixed  ;  but  they  are  to  have  rationahiles  ex- ' — -v— — =-' 
fenfas  fuas  in  eundo^  redeundoy  ei  in  prafato  -parlia- 
ment 0  pro  ditiis  negotiis  morando.  This  15;  a  very  ex- 
traordinary writ,  and,  as  far  as  I  can  difcover,  the 
fingle  one  of  the  kind  that  ever  was  granted.  Yet 
from  hence  Dr.  Brady  fuppofes,  that  the  words 
prout  alias  in  cafu  confimili  fieri  confuevit  ^oX.  into  an- 
jcient  writs  for  the  expences  of  knights,  citizens, 
and  burgelfes  :  a  ftrange  fuppofition  !  it  being  far 
mpre  likely,  that  the  form  of  this  writ,  fent  on  a 
particular  occafion,  was  taken  from  thofe,  than 
ihat  this  was  the  precedent  upon  which  they  were 
grounded. 

As  for  the  two  claufes  in   King  John's  charter 
concerning  the  manner  of  levying  aids  and  fcutage, 
I  cannot  thing  they  conclude  any  thing  with  re- See  the  Glaufes 
gard  to  this  matter;    the  firft  of  them  faying  onlyj^jj-^/^^^j'^jJ""^^^^ 
that  no  fcutage  or  aid  fhouid  for  the  future  be  im- charters. 
pofed  but  by  the  common  council  of  the  kingdom  ;^"S"- ^/^"^ 
and  the  other  declaring  in  what  manner  the  greater  p.  13.  ckufd 
and  lefTer  tenants  in  chief  of  the  king  fliould  be  i--  P-  h- 
fummoned  on  fuch  occafioas.     How  does  it  ap-    ^"  ^  ^^° 
pear,  thajt  the  latter  was  intended,   as  fome  have 
fuppofed,  to  enumerate  all  the  members  of  parliament, 
all  entitled  to  Jit  there?    If  there  was  no  difpute  at 
that  time  about  the  method   of  fummonino;  the  re- 
prefentatives   of    counties,    cities,    and    boroughs, 
there  was  no  need  of  mentioning   any  of  them  in 
that  claufe,  which  is  not  the  defcription  of  a  parlia- 
ment or  common  council  of  the  kingdom,  but  a 
declaration  in  what  manner,  and   by  what  kind  of 
fummons,  certain  members  thereof,  viz.  thofe  who 
held  of  the  king,  Ihould  be  called  to  the  parliamentj 
for  the  impofmg  of  fcutage  or  other  aids. 

In  the  roll  of  the  51  Edv7.  III.  n.  45.  part  of^^f^^^"^^^  ^'^' 
which  I  have  cited  in  a  former  note  to  this  book,  I  Tower  of 

¥0  L.    III.  i)    d  find  London. 
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BOOK  II.  find  thefe  words  :  "  Pourceque,  de  commune  droit  du 

*""*■"« '  "  royalme,  de  chafcun  comte  d'Engleterre  font  et 

"  feront  eleus  deux  perfonnes  d'eftre  a  parlement 
'*  por  le  commune  de  dits  comtes."  Now,  if,  as 
this  record  teftifies,  two  perfons  were  to  be  eledted 
to  parliament  for  the  commonalty  of  every  county  by 
the  co7nmon  law  of  the  realm,  de  commune  droit  du 
royalme,  we  muft  look  for  the  beginning  of  this  law, 
or  ufage,  in  much  more  ancient  times  than  the  reign 
of  King  Henry  the  Third,  even  in  the  earlieft  inftitu- 
tions  of  the  Anglo-Saxon  government.  This  expref- 
fion  feems  to  me  of  very  decifive  importance,  as  to 
the  queftion  before  us. 

Ibid.  But  fome  writs  are  taken  notice  of  by  Mr,  Tyrrel^ 
a  diligent  fearcher  into  records  on  this  fubje£i ; 
which  fet  forth  a  claim  of  certain  tenants  in  ancient 
demefne,  before  the  fifteenth  year  of  Edward  the 
Second,  that  they  ought  not  to  be  charged  with  wages 
to  knights  of  the  fhire ;  for af much  as  they  and  their 
ancejlors,  tenants  of  the  fame  manor,  had,  from  time 
beyond  memory,  been  always  exempted,  by  cuftom, 
from  the  expences  of  knights  fent  by  the  community 
of  their  county  to  the  parliaments  of  the  king,  and 
of  his  royal  progenitors. 
V.  Appendix  The  words  are,  as  cited  by  Mr.  Tyrell :  "Quod 
to  the  fecond  ^  j-  ^  •   q  ^^  eorum  anteceffores  tenentes  de  eodeni 

part  of  his  K        ,       ^      .  i    -^n      i  •  i        •    • 

third  volume  ••'  manetio  dc  F.  (quod  eft  de  antiquo  dominio 
of  the  Hift.  of  t«  coronas  Anglige)  a  tempore  quo  non  extat  memoria 
^ngan  ,p.  o,^^  fgynpey  ha5fenus  quieti  effe  confueverunt  de  expenjis 
"  militum  ad  parliamenta  nofira,  et  progenitorum 
"  nofirorum  regum  Anglia,  pro  communitate  di^i 
**  comitatus  venientium,'*  he,  Mr.  Tyrrel  gives  in 
Englilh  the  reft  of  the  writ,  which  goes  on  thus  : 
*'  That  whereas  the  Iheriff  diftrains  the  faid  tenants 
*'  to  contribute  to  the  expences  of  the  knights 
"  that  came  to  the  laft  parliament,  to  their  great 

"  damage, 
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'"''  damage,  otherwife  than  had  been  accuiiomed  in  BOOK  II. 
*'  all  times  paft  (omnibus  ternporibus  retroaSiis  fieri  ^  "  ' 
"  confuevit),  therefore  the  king  commands  him 
"  that  he  defift  from  his  faid  diftrefs,  and  do  not 
*'  compel  the  faid  tenants  to  contribute  otherwife 
*'  quam  omnibus  temporibus  retroa^is"  &c.  After 
which  he  adds,  "  Now,  though  this  writ  be  en- 
"  tered  without  any  king's  name,  or  date,  yet  it 
*'  appears  at  the  bottom,  that  it  was  iffued  out  by 
*'  G.  L'Efcrope  then  chancellor,  and  William  de 
*'  Herlfton,  clerk  of  the  chancery;  and  this  mufl 
^^  have  been  before  the  fifteenth  year  of  Edward 
"  the  Second,  becaufe  it  appears  by  the  clofe  rolls 
"  of  that  year  (Rot.  Clauf.  15  Edw.  II.  m.  37. 
**  dorf.  in  fcedula),  that  in  December  the  great 
"  feal  was  delivered  to  William  D.  Ayremyn,  un- 
*'  der  the  feals  of  William  de  ClyfFe,  and  the  faid 
"  William  de  Herlfton,  clerks  of  Chancery,  who 
"  are  often  mentioned  in  our  records  to  have  been  ' 

*'  keepers  of  it  pro  tempore,  till  the  fecond  year  of 
"  Edward  the  Third,  when  the  faid  William  de 
*'  Herlfton  had  the  fole  cuftody  thereof  committed 
"  to  him.  There  are  other  writs  of  this  kind  upon 
*'  the  clofe  rolls,  as  particularly  one  direfted  to  Sirchuf.  ^ 
"  John  de  Cobham,  and  four  other  knights  there- E'^w-  ill. 
"  in  named,  reciting,  "  That  whereas  Simon,  Jo^i-"' '"" '^' 
**  archbilhop  of  Canterbury,  claims  as  well  for 
**  himfelf  as  his  predecefibrs,  and  their  tenants 
'*  hitherto,  a  tempore  quo  non  extat  menioria^  cer- 
"  tain  lands  held  in  gavelkind  in  the  county  of 
**  Kent,  which  ought  to  be  free  from  the  expences 
"  of  knights  coming  to  the  parliaments  of  that 
"  king,  as  well  as  thofe  of  his  progenitors ;  and 
"  then  it  concludes  with  a  fuperfedeas  to  the  faid 
**  fheriff,  not  to  moleft  the  faid  tenants  until  fuch 
"  time  as  the  king  he  further  informed,  and  that 
D  d  2  «  he. 
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BOOK  II.  "  he,  by  the  advice  of  his  council,  had  ordained 
^  "  what  is  to  be  done  in  the  premiiTes."     From  both 

"  thefe  writs  we  may  draw  thefe  conclufions,  firft, 
"  that  there  was,  at  the  time  of  the  granting  thefe . 
"  writs,  a  claim  by  prefcription  time  out  of  mind, 
*'  allowed  for  all  tenants  in  ancient  dem.efne,  as 
"  aifo  for  thofe  who  held  of  the  archbifhop  in  gavel- 
*'  kind^  to  be  exempted  from  contributing  to  the 
"  wages  of  knights  of  the  fhire,  or  elfe  thefe  peti- 
"  tions  and  the  writs  upon  them  had  been  to  nq 
*'  purpofe  ;  for  you  muft  note,  that  all  tenants  in 
'^  ancient  demejhe  and  in  gavelkind  were  made  fo 
''  before  the  Conqueft,  and  therefore  might  well 
"  plead  z.  prefcription :  and,  were  it  not  that  I 
"  fhould  be  tedious,  I  could  qix.^  federal  other  writs 
"  of  this  kind,  as  alfo  pleas  of  certain  towns  to  this 
*'  purpofe,  and  that  not  long  after  the  time  Dr. 
"  Brady  fuppofes  the  commons  were  again  fum- 
«'  moned  to  parliament." 

p.  226.  PVith  regard  to  cities  and  boroughs,  there, 
are  likewife  extant  two  claims,  made  in  the  reigns, 
of  Edward  the  Second  and  Edward  the  Third, 
the  proceedings  upon  which  fee^n  decifive  of  the. 
fenfe  of  that  age  concerning  the  antiquity  of  the 
cujlom  of  citizens  and  burgeffes  coming  to  parlia- 
ment^ and  from  towns  that  were  held  under  fub- 
je£is,  not  immediately  of  the  crown  -,  I  mean  th4 
claims  of  the  towns  of  St,  Jlbans  and  Barnfaple; 
,&c. 

The  claim  of  the  town  of  St.  Albans,  here  men- 

V.  Madox's     tioned,  is  tranfcribed  at  length   by  Mr.  Madox,   in 

Hift.  of  the     i^jg  Hiftory  of  the  Exchequer,  from  the  parliament! 

p.^'sz??  *^"  ^^  rolls  of  the  eighth  year  of  King  Edward  the  Second, 

and  it  will  be  proper  to  give  a  tranfcript  of  it  here.- 

?'  Ad  petitionem  burgenfium  villae  de  S.  Albano^ 

*'  fuggerentium 
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fuggerentium  regi,  quod  licet  ipfi  teneant  vil-BOOK  11. 
lam  pr£edi6i:am  de  rege  in  capite,  et  ipfi,  ficut^^""""  ' 
casteri  burgenfes  regni,  ad  parliamenta  regis, 
cum  ea  fummoniri  contigerit,  per  duos  combur- 
genfes  fuos  venire  debeant>  prout  totis  retroa^ii 
temp.oribus  •venire  confucverunt,  pro  omnimodis  fer- 
vitiis  regi  faciendis  •,  qiise  quidem  fervitia  iidem 
burgenles  et  antecelTores  llii  burgenfes  villae  prjE- 
didtse,  tarn  tempore  domini  Edwardi  nuper  re- 
gis Anglic,  patris  regis,  et  progenitorUm  fuontmy 
quam  tempore  regis  nunc,  Temper  ante  inftans 
parliamentum,  ut  prsemittitur,  prsfeftirerunt. 
Nomina  quorum  burgenfium  fic  pro  didta  villa 
ad  parliamenta  regis  venientium  in  rotulis  cancel- 
laris  Temper  irrotulata  fuerunt.  Nihilominus 
vicecoriies  regis  comitatus  Hertford]^,  ad  pro- 
curationem et  favorem  abbatis  de  Sando  Albano 
et  ejus  confilium,  burgenfes  prasdiftos  prsemu- 
nire,  feu  nomina  eorum,  prout  ad  ipfjm  per- 
tinuitj  retornare,  ut  ipfi  fervitium  fuum  pr^edic- 
tum  facere  pofient,  penitus  reculavit,  in  con- 
temptum  regis  et  burgenfium  praedicftoriim  pras- 
judicium,  et  exh^redatioriis  periculum  mani- 
feftum,  fuper  quo  peclint  remediura  oppor- 
tunum.  "  R.  eft  per  confih 

**  Scrurentur  rotuli  &c.  de  cane,  fi  temporibus 
progenitorum  regis  burgenfes  prsedicti  folebant  ve- 
nire, vel  non  •,  et  tunc  fiat  eis  fiiper  hoc  juftitia, 
vocatis  evocandis  fi  necefi^e  fuerit." 
A  great  deal  has  been  laid  by  feveral  learned  wri-  ^^  -F^^' 

I  L-  J  JJJ1  c    ■    Brady,.  Tyr- 

ters  about  this  record  ;  and  indeed  the  matter  or   it  rel,  and  others, 
is  extremely  important,  with  regard  to  many  points 
in   the  difputes  that   have  arilen   about  our  ancient 
conflitution.     Dr.   Brady,  being  defirous  to  elude y^-^/''^'^'>'p 
the  force  of  it  againfl:  the  hypothefis  which  he  hadtyt/p.  38. 
!aid  down   (viz.  that  no  burgeffes  v/ere  fummoned 
to  parliament  before  the  fortv-ninth  of  Henry  the 
D  d  3     '  Third), 
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BOOK   IT.  Third),  fays  that  thofe  of  St,  Albans,  as  appears  by  the 
"'  words  of  their  petition  to  the  council^  claimed  not^  nor 

prefcribed  to  come  to  parliaments   merely  as  from  a 
borough^  but  as  from  a  town  that  held  in  chief  of  the 
king  J  and  this  fervice  was  incident  to  their  tenure^ 
and  was  fiich  as  the  king's  progenitors  had  accepted  in 
lieu  of  all  fervices  due  by  reafon  thereof.    Now,  though 
we  fnould  admit  all  this  to  be  true,  it  ftill  proves 
againft  him,  that  fome  biirgeffes  came  to  parliament 
before  the  forty-ninth  of  Henry  the  Third,  viz.  all 
who  held  in  chief  of  the  king:   for  the  progenitors  of 
the  Father  of  Edward  the  Second  muft  at  leaft  mean 
his  grandfather  and  great  grandfather  King  John 
and  King  Henry  the  Second  :    and  a  long  ufage  is 
implied  in  the  v^  or  diS  pr  out  tot  is  retroa5lis  temporibus 
'venire  covfueverunt.     Yet  it  feems  to  make  good 
another  part  of  this  fyftem,  viz.  that  none  but  tenants 
in  chief  were  members  of  parliament.     Let  us  then 
confider  how  far  that  inference  from  it  can  be  main- 
tained.    To  render  it  concluiive,  we  muft  fuppofe, 
that,  if  in  fa6t  the  burgeflfes  of  this  town  were  not 
tenants  in  chief,  they  could  not  have  been  admitted 
to  come  to  parliament,  either  at  any  time  before, 
V.  Rot.  Clauf.  or  foon  after  this  time.     But  it  appears  from  the 
3  5  Edw.  I      q\q{q  rolls,  that  expences  were  allowed  to  burgefles 

IK.  14.  dodo.         r  o        A  II  r  •  i-  •        1  i- 

of  St.  Albans  tor  commg  to  parliament  in  the  thirty- 
fifth  year  of  Edward  the  Firft,  and  with  the  claufe 
prout  alias  in  cafu  conjlmili  fieri  confuevity  which 
implies  an  old  cuftom.  We  find,  indeed,  by  a  writ 
to  the  fiieriff  of  Hertford Ihire,  in  the  fifth  year  of 
Edward  the  Second,  that  a  difpute  then  arofe, 
whether  the  town  was  a  borough,  or  not,  and  that 
the  abbot  and  bailiffs  were  fummoned  to  Chancery 
upon  that  queftion ;  but  it  was  not  determined  till 
the  eighth  year  of  that  king,  in  confequence  of  the 
petition  recited  above.  And  though  no  other 
anfwer  appears  in  that  record^  than  that  the  rolls 

fhould 
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fiiould  be  examined,  to  fee  whether  the  burgelTesBOOK  IT. 

ufed  to  come  to  parliament  in  the  times  of  the' ^~' 

king's  progenitors,  it  may  be  concluded,  that,  upon 

the  examination,  judgment  was  given   for  them; Rot.  Clauf. 

becaufe  there  is  a  writ  on   the   clofe   roll  of  the  ^^  'j^j:!-^  •  ™' 

eighth  year   of   Edward  the  Second,   for   paying  Rot.  ciauf. 

wages  at  the  rate  of  two  fhillings  a  day  to  two  bur- ^^^^'^y-J^^^|^-^ 

geffes  of  St.  Albans ;  and  another  of  the  fame  nature  Pro  cxpenl".' 

on  the   clofe  roll  of   the  fecond    of  Edward  ^he'^^jpi^ta. 

Third.     And  in   the   firil  year  of  the  fame   reign  j  Sdw.  HI. 

there  are  letters  patent  confirming  a  certain  inden-m.  28.  p.  2. 

ture,  between  the  abbot  of  St.  Albans  and  the  bur- 

gelTes  of  that  town,  wherein  there  is  contained  a 

final  agreement  of  all  quarrels  and  difputes  beween 

the  faid  abbot  and  burgelTes ;    and  the  abbot  doe^s 

there  acknowledge,  that  the  faid  burgeffes,  whofe 

names  are  there  particularly  fet  down,  might  chufe 

from  among  themfelves  two  burgeffes  to  go  to  every 

parliament;  "  Puijfent  d'eux-memes  elire  deuxburgois 

d'akr  au   chacun  parlement''     All  thefe  records  I 

have  carefully  examined  myfelf  in  the  originals  at 

the  Tower. 

It  is  therefore  very  evident,  that  the  right  of  the 
town  of  St.  Albans  to  fend  reprefentatives  to  par- 
liament, according  to  their  petition,  was  allowed 
by  the  council  of  King  Edward  the  Second,  and  by 
that  of  his  fon  •,  nay,  by  the  abbot  himfelf,  who 
had  firit  difputed  that  privilege.  And  yet  it  is  cer- 
tain, that  the  burgeffes  held  of  the  abbot  and  not  in 
chief  of  the  king.  We  are  informed  by  Mr.  Madox, 
that,  in  Domefday-book,  the  town  of  St.  Albans  See  Madox-s 
is  placed  among  other  towns  and  lands  of  the  ab-  Exciiequer,'^ 
bey,  in  thefe  words,  terra  ecclefi<e  S.  Albania  Hep. 52a.  c.  17. 
further  fays,  "  I  cannot  find,  by  any  of  the  moll 
"  ancient  Revenue-rolls  (though  I  have  fearched 
"  many  of  them  purpofely  upon  this  matter),  that 
*'  it  was  a  demefne-town  belonging  to  the  king, 
D  d  4  "or 
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BOOK  II.  *^  or  rendered  to  the  king  (when  xhtfedes  alhatialis 
"  was  full)  any  farm,  aid,  tallage,  or  other  duty, 
'*  as  all  the  reft  of  the  king's  towns  did,  from  time 
'^  to  time.  A  fure  token  that  the  townfmen  did  not 
"  hold  it  immediately  of  the  king.'*  What  then  be- 
comes of  Dr.  Brady's  hypothecs,  that  none  but  tenants 
in  chief  came  to  parliament ;  and  that  the  burgeffes 
of  St.  Albans  might  be  entitled  to  that  privilege  as 
tenants  in  chief,  but  could  net  have  enjoyed  it  upon 
any  other  claim  ?  Mr.  Madox  has  fhewn,  they 
were  not  tenants  in  chief  i  and  yet  it  is  proved,  by 
the  records  above-cited,  that  their  right  of  coming 
to  parliament  was  allowed  as  a  privilege,  which 
they  had  poffeffed  from  time  inimemoriaL  Mr.  Ma- 
y.  Hlf^.  of  dox  indeed  fuppofes,  ''  that  the  town  of  St.  Albans 
the  E.xcheq.  <t  was  granted  to  the  abbey  by  one  of  the  ancient  kings 
'■''  of  England :  the  abbot  and  the  convent  held  the 
'^^  town  in  capite,  or  immediately  of  the  king  (in  bur- 
*^  gage),  as  far  eel  of  the  endowment  of  the  abbey  \ 
*'  and  they  held  the  town  or  burgeffes  in  demeine^  or 
'f  (if  you  pleafe)  the  burgeffes  were  demefne-men  of  the 
*^  Abbey''  But  admitting  this  fuppofition,  which 
is  only  a  mere  conjecture  (for  he-  had  faid  before, 
that  he  found  no  proof  in  any  of  the  mofi  ancient  Re- 
venue-rolls  that  it  was  a  demefne-town  belonging  to  the 
king),  it  ftill  appears,  that  although  the  abbot  held 
immediately  of  the  king,  and  might  have  a  right 
to  fit  in  parliament  on  that  account,  as  a  tenant  in 
chief,  yet  the  town  held  of  him,  and  not  immediately 
of  the  king :  the  townfmen  were  his  demefne-men^ 
not  tenants  in  chief,  or  demefne-men  of  the  crown.  And 
therefore  this  tranfacftion  not  only  difproves  the 
aflertion  of  Dr.  Brady^  that  none  but  tenants  in 
chief  had  a  right  of  fitting  in  parliament  before  the 
forty- ninth  of  Henry  the  Third  ;  but  alio  fliews  he 
is  wrong  in  the  account  that  he  gives  of  the  foun- 
dation-of  the  right  of  cities  and  boroughs  to  fend 

repre- 
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i"eprefentatives  to  that  aflembly  in  and   after  the  BO  OK  il., 

twenty-third  of  Edward  the  Firft,  before  which 
time  he  denied  that  they  ever  had  been  fummoned 
in  a  regular  manner.  His  words  are  thefe : 
*^  Having  thus  proved  the  time  when,  and  the 
*'  caufe-why;,  citizens  and  burgelTes,  and  the  te- 
*'  nants  of  the  king's  demefnes,  were  at  firft  fum- 
*'  moned  to  parliament,  we  fhall  proceed  to  difco- 
"  ver,  what  cities  and  burghs  fent  their  reprefenta- 
*'  tives,  or  citizens  and  burgeffes,  upon  fuch  lum- 
"  mons.  The  anfwer  to  this  is  very  Oiort,  That 
"  they  were  only  the  doiiiinic^  civitates  and  burgi 
*'  regis,  the  king's  demef?ie  cities  and  burghs,  fuch  as 
*'  had  charters  from  the  klng^  and  -paid  a  fee  farm 
"  rent  in  lieu  of  the  cuftoms  and  other  advantages 
'"  and  royalties  that  belonged  to  the  crown^'  &c. 

Now  it  plainly  appears,  that  the  borough  of  St; 
Albans  does  not  anfwer  this  defcription  in  any  re- 
fped.  //  was  not  a  demefne  city  or  burgh  of  the 
king  in  the  twenty-third  year  of  Edward  the  Second, 
It  had  no  charter  from  the  crown  \  nor  did  it  pay  a 
fee- farm  rent  in  lieu  of  the  cuftoms^  &c.  that  belonged 
to  the  crown.  The  hypothefis  of  the  Do'flor  is 
therefore  evidently  as  falfe  with  regard  to  the  right 
as  to  the  time  of  citizens  and  burgefles  coming  to 
■parliament.  And  it  cannot  be  fuppofed,  that  the 
burgeiTes  of  this  town  were  fummoned  to  parlia- 
ment without  any  right,  by  the  favor  of  the  jfhe- 
riff,  after  the  eighth  of  Edward  the  Second ;  be- 
caufe  it  appears  by  the  records  abovementionedj 
that  their  claim  had  been  difpuied,  and  judicially 
(determined :  fo  that  here  was  no  room  for  par- 
tiality in  the  fherifF,  as  in  other  cafes  where  no  di- 
Ipute  had  arifen.  The  king's  council,  before 
which  the  caufe  had  been  tried,  would  have  re- 
..fufed  to  admit  the  return  of  fuch  burgetfes  to  fub- 
fequent  parliaments,  if  their  right  to  be  lummoned 

had 
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BOOK  II.  had  not  been  clearly  made  out :  but,  if  their  claim 
^  had  depended  on  their  being  tenants  in  chief  of  the 

crown,  it  is  evident,  they  could  not  have  had  any  fuch 
rights  as  they  were  not  fuch  tenants.  It  is  true,  that, 
in  their  petition,  they  fay,  they  held  their  town  in 
chief  of  the  king.,  and  fpeak  ot  their  coming  to  par- 
liament as  a  fervice  that  was  incident  to  their  tenure: 
but,  though  this  was  a  falfe  fuggeftion,  yet  their 
right  to  comie  to  parliament  by  ancient  ufage  and 
prefcription,  ftcut  cceteri  burgenfes  regni,  proiit  totis 
retroaEfis  temporibus,  venire  confueverunt,  might  be 
very  good.  And  therefore  the  anfv/er  was,  Scru- 
tentur  rotuli,  &c.  de  c  an  cellar  id  fi  temporibus  progeni- 
torum  regis  burgenfes  pradi^fi  folebant  venire,  velnon, 
Rt  tunc  fiat  eis  fuper  hoc  juftitia^  vocatis  evocandis^ 
ft  neceffe  fuerit.  This  was  putting  the  caufe  entirely 
on  prefcription,  not  on  their  being  proved  to  be  te- 
nants in  chief  of  the  crown.  Domefday-book  and 
the  Exchequer  records  fhould  have  been  fearched, 
inflead  of  the  Chancery  rolls,  if  that  had  been  the 
queilion.  In  faift  it  appears,  that  they  continued 
to  hold  immediately  of  the  abbot,  not  of  the  crown, 
and  yet  came  to  parliament,  with  other  burgeffes, 
after  this  time ;  the  abbot  himfelf  being  obliged  to 
allow  their  right  to  that  privilege,  which  in  all  pro- 
bability he  would  not  have  difputed,  if  they  had 
not  involved  it  with  another  unwarrantable  preten- 
fion,  which  he  could  not  admit.  Mr.  Madox  fays, 
he  had  not  yet  found,  that  any  town,  city,  or  burgh  in 
England,  did  in  ancient  time  hold  of  the  king,  or  of  any 
other  lord,  upon  thefe  terms,  viz.  to  be  quit  of  allpre- 
ftations  andfervices  by  fefiding  burgeffes  to  parliament. 
He  might  likewife  have  added,  that  no  tenant  in  ca- 
pite  held  on  fuch  terms.  And  therefore  the  claim 
of  thefe  burgeffes,  to  hold  in  capite  of  the  king  by 
the  fervice  of  coming  to  parliament  pro  omnimodis 
fervitiis  regi  faciendis^  was  undoubtedly  falfe.  Ac- 
cordingly 


See  Hiftory 
of  the  Exche 
quer,  p.  521 

note. 
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cordingly   it  was  rejeded  ;  but  yet  their  right  to^OOK  II. 

come  to  parliament  was  allowed  and  eftablifhed.  * ^ 

I  would  alfo  obferve,  that  their  complaint  to  the 
council  againft    the   fheriff  of  Hertfordfhire,    for 
having  retufed  to  return  them,  though  the  names 
of  the  burgeiTes   fent  by  them  to  parliament  had 
always   been  enrolled  in  the  Chancery  rolls,  over- 
turns the  pofition  advanced  by  Dr.  Brady,  and  fup-  See  Brady  on 
ported  by  many  others,  that  it  was  left  to  the  Jhe-^"^^^^^^^^* 
riff  of  every  county  to  name  and  direct  which  were  bo- 
roughs ^  which  not,  by  thofe  indefinite  and  general  words 
in  the  writ,  "  de  qualibet  civitate  duos  cives,  et  de 
**  quolibet  burgo   duos   burgenfes,  &c.  eligi  facias^* 
For  if  Iheriffs  had  really  a  right  to  do  this,  and  no 
rule  to  proceed   by  but  their  own  arbitrary  difcre- 
tion,  the  townfmen  of  St.  Albans  had  no  rcafon  to 
complain,  that  the  fheriff  of  Hertfordfhire  had  re- 
fufed  to  return  any  burgelTes  from  their  town,  even 
though  it  had  been  true  that   they  held  it  of  the 
king.     But  they  fpeak  of  his  refufal  as  a  grievous 
offence,  in  contemptum  regis,  et  burgenfium  pradiElo- 
rum  prajudicium,  et  exharedationis  periculum  manife- 
Jium,  fuper  quo  petitnt  remedium  opportiinum.     Indeed 
to  fuppofe  fuch  a  power  in  that  officer  is  repug- 
nant to  reafon,  and  exprefsly  contradids  the  words 
of  a  ftatute  made  in  the  fifth  of  Richard  the  Se- 
cond ;  which  declare,  that  if  any  fheriff  Ihall  from 
thenceforth    be  negligent   in    making   his   returns 
of  writs  of  the  parliament,  or  leave  out  of  the  faid 
returns  any  cities  or  boroughs,  which  be  bound,  and  of 
old  time  were  wont  to  come  to  the  parliament,  he  fhall 
be  punifhed  in  the  manner  as  was  accufiomed  to  be  done 
in  the  faid  cafe  in  the  faid  time  paft.     The  Iheriffs, 
in  fadt,  did  frequently  negledt  to  return  any  bur- 
geffes  for  the  poorer  and  meaner  boroughs,  which 
could  not  eafily  bear  the  charge  of  their  wages ; 
and  this  was  connived  at,   when  it  was  done  on 

good 
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So  OK  II.  good  reafons :     but   dill  it  evidently  appears,    by 

^""-^ '  the  flatute  here  cited,  that  they  had  no  right  to  do  fo, 

and  that,  when  they  ventured  to  do  it  improperly 
or  injurioiijly ^  they  had  been  often  complained  of 
and  puniflied  for  it,  before  the  making  of  that  fiatute. 
They  muft  therefore  have  had  fome  rule  to  dire6t 
them  therein  :  and  as  they  certainly  had  no  power 
to  create  a  new  borough,  fo  they  could  not  be 
juilined  in  not  making  a  return  from  any  of  thofe, 
which  were  bound,  and  of  old  tinie  were  wont  to  cojne 
to  the  parliament  J  unlefs  by  lofs  of  trade,  or  from 
any  other  caufe,  they  were  fo  much  decayed,  as 
not  to  be  able  any  longer  to  fupport  the  expence  of 
maintaining  their  members.  In  that  cafe  alone  it 
might  be  equitably  judged,  that  they  were  not  bound 
to  come  to  parliament^  propter  debiiitatem  eorum  etpau^ 
pertatem.  And  the  fneriff  might  be  allowed  to  de- 
term.ine  of  this  exemption,  upon  his  own  knowledge, 
but  at  his  ovyn  peril.  Mr.  Tyrrei  has  well  obferved, 
See  tyrrel's  on  the  words  of  the  ftatute  abo ve- cited,  that,  i/'/zJ'^ 
"^^Hiiiorv*  fi^fi  conflant  appearance  of  citizens  and  burgeffes  in  par- 
of  England,  Uamcnt  wcre  but  in  the  twenty -third  year  of  Edwaj'd 
p-  193-  the  Firft,  from  that  time  to  the  fifth  of  Richard  the 

Second  was  not  eighty -five  years  \  and  thai',  being 
within  the  memory  of  many  men  then  alive,  could  not 
be  called  of  old  or  ancient  tIme,  in  the  French, 
d'anciente.  Neverthelefs  there  is  reafon  to  be- 
lieve, that  the  fame  form  of  fummdns  had  not  al- 
ways been  ufed ;  becaufe  it  appears,  that,  in  the 
forty-ninth  of  Henry  the  Third,  the  writs  were  nSt 
fent  to  the  fheriffs,  but  diredtly  to  the  cities  and 
boroughs. 

Having  now  confidered  the  claim  of  the  towh- 
t)f  St.  Albans,  I  ftall  tranfcribe  fome  records  in  thfe 
Tower  of  London  concerning  a  petition  in  parlia- 
ment to  King  Edward  the  Third,  from  the  town 
of  Barnftable  in  Devonfliire  J  wherein  they  fet  forth,  , 
2  that, 
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that,  among  other  privileges  granted  to  them  by  a^OOK  IL' 

charter  of  King  Athelftan,   they  hzd  from  that  time'' «        ^ 

enjoyed  the  right  of  fending  two  burgeiies  to  ferve 

for  them  In  parhaoient.     And  firft  I  Ihail  give  an 

extradt  from  the  writ  of  inquifition  founded  on  that 

petition,  which  is  recited  therein.     *'  Sciatis,  quod.  See  Efcheac 

*'^  cum  nuper  ad  profecutionem  burgenfium  villae  g^'^'^'^i'/ 

?'  de  Barnltaple  in  com.    Devon,    per   petitionem  dated  June  23, 

f  *  fuam  coram  nobis  et  confdio  ?wJiro  exhibit a^n  nobis  ^^Z^-  H-  ". 

'^  fuppli cant! urn,  tit  cum  villa  pradi^ia,  a  tempore      ■ 

*'  cujiis  contrarii  memoria  non  exijiity  liber  hurgus  fu- 

"  erit,  iideraqiie  burgenfes,  et  eorum  antscejfores,  hur- 

"  gsnfes  vill^e  prifdi5i<e  diverjis  libertatibus  et  liheris 

"  confuettidiriibusy  per  car  tarn-   Celebris  memoria  D, 

"  Athelftani,  dudum  regis  Anglic-e^  prcgenitoris  noftri^ 

"  qu^e  ad  liberum  burgum  pertinent,  a  tempore  con^ 

"  feSiionis  di^<^  carta  nji  fuerunt  et  gaviji,  in  hoc, 

'*  viz.  quod   tenementa  fua  in  eodem  burgo  in  te- 

"  ftamento  fuo  in  ultima  voluntate  fua  quibufcunr 

?*  que  voluerint  legate,   et  majorem  de  fe  ipfis,  co- 

*'  ram    quo    omnia    placira    didum    burghum   et 

'*  fuberbium  ejufdem  tangentia  placitari  et  termi- 

nari  debeant,  eligere,  ac  ad  fingula  parliaracnta 
^'  nofira,  et  diaQrum  antece£orum  nofirorumy  duos 
^'  burgenfes  pro  cormnunitate  ejujdem  burgi  mitt  ere, 
"  nee  non  in  fingulis  taxationibus  &c,  confueve- 
f  runt ;"  therefoi^e  the  king  ordered  an  inquefl  to 
be  made  into  the  truth  of  the  fads  therein  alledged, 
and  particularly y?  carta  illafuerit  amijfa^  as  the  pe- 
titioners had  fet  forth,  and  whether  it  would  be 
proper  to  grant  them  another,  confirming  to  them 
the  fame  liberties,  as  they  had  defired. 

In  the  return  to  this  the  jurors  lay,  "  Burgenfes VS'-'^-^'^'^' 
f  di5ia  vilL-e  ad  fingula  parliament  a  duos  burgenfes 
*'  pro    communitate    didi    hurgi    mitt  ere  folebant  \ 
*^. Itern  dicunt,  quod  nihil  eis  confiabat  de  carta  D, 
?'  Atheljlaniy- dudum   regis   Anglia^    pradiilis  -hMr- 

^*  genfdnq^ 


cc 
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BOOK   l^'^'  genfibus^  feu  ccnfuetudinibus pradi^'is,  ut  ajfermit^ 
^;;;^7^]^ ''  concejfisr     This    not    fatisfying   the    burgefles, 
a7Edw.  III.  they  obtained  a  writ  ad  quod  damnum^  to  enquire 
ft  pradi5ii  hurgenfes  di5ias  libertates  eis  -per  cartam 
■pradiSii  Athelflani    ut  pradicitur.,  concejfas^  a  tern- 
fore  fr^edido  uft  fuerunt  et  gavif,  et  fi  carta  ilia 
in  forma  pradiSid  fuerit  amiJJ'a ;    nee  non  ad  quod 
damnum  fell  prajudicium  nojlrum  aut  alterius  cujuf- 
cunque  cederet,  fi  nos  di£las  libertates  eifdem  burgen- 
fibus   per   cartam   pradi^i    Atheljlani,    ut   afferunt^ 
conceffas,  nee  non  ipradidlas  libertates  "per  eos  de  nova 
pet  it  as,     prout  fuperius    continent  ur,    per    cartam 
nofiram  concedamus  ftbi  et  haredibus  et  fuccefforibus 
fuis  in  perpetuum  pojftdendas :  et  ideo  vobis  manda- 
must  quod  ad  certos  dies  et  locos  quos  vos  tres,  vel 
duo  vejirum,  ad  hoc  provideritis,  inquifitionem  illam 
fuper  pr<£miffis  et  ea  tangentibus  in  forma  pradi^d 
faciatis,  &c. 
pated  T7  ^he  retum  of  this  writ  is  as  follows  :  "  Inquifi- 

*'  tio  capta  apud  Barnftable  coram  Hamone  de  Der- 
"  worthy  et  Joan,  de  Ban m field,  jz^zV/^nVjD.  regis 
"  ad  inquifitionem  illam  capiendam  una  cum  Johannc 
"  de  Stonford  et  Ricard.  de  Hankefton,  in  prasfent. 
**  Walteri  de  Horton,  Ficecomitis  Devon,  die  Sab- 
"  bat.  &c.  an.  regni  Kdw.  regis  Anglic  tertii  17, 
"  &c.  per  facramentum  R.  de  Wolfe  &c.  qui 
''  dicunt  fupra  facramentum  fuum,  quod  villa  de 
"  Barnftable  eft  liber  burghus,  et  fuit  a  tempore 
quo  non  extat  memoria.  Item  dicunt  quod  hurgen- 
fes villa  pr^diBiSy  et  eorum  antecejjores  diverfis 
libertatibus  et  liberis  confuetudinibus  per  cartam 
Celebris  memoria  D.  Athelflani,  dudum  Jnglia, 
''  progenitor  is  D.  regis  nunc,  qua  ad  diBum  hurgum 
"  pertinent,  a  tempore  confedionis  cartes  pradiRa 
"  femper  hadenus  ufi  fuerwit  et  gcivifi,  et  adhuc 
"  gaudent  et  utuntur,  videlicet  quod  tenementa 
f*  fua,  &c.  &c.  ac  ad  fingula  parliamenta  D.  regis 

"  duos 
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^^  duos  hurgenfes  pro  communitate  ejufdem  hurgi  mil-BOOK  IL 

''  tere,  nee  non  in  (ingulis  taxationibiis  &c.  cojt- ' *^ ' 

"  fueverunt,  Dicunc  eciam,  ^uod  pradiBa  carta, 
"  de  pradi^iis  libertatibus  et  confuetudinibus,  eifdem 
*'  hurgenfibus  per  pradi^um  D.  Atheljianum  fa6ia, 
"  cafualiter  fuerit  amiffa.  Item  dicunt  quod  non 
"  eft  ad  damnum  feu  prsejudicium  D.  regis  aut  al- 
"  terius  cujufcunque,  licet  D.  rex  per  cartam  fu- 
'*  am  omnes  libertates  prasdidlas  eifdem  burgen- 
*^  fibus  et  hasredibus  &c.  per  cartam  prsedid. 
*'  Athelftani  prius  conceflas  concederet  in  perpe- 
*'  tuum  poffidendas."  ; 

Neverthekfs  another  writ  of  the  following  year, 
after  reciting  the  proceedings  had  upon  the  two  for- 
mer writs,  fays,  that,  upon  complaint  having  been 
made,  that  the  latter  return  had  been  artfully  and 
unduly  obtained,  "  Nos  advertences,  quod  hujuf- 
*'  modi  libertates  abfque  gravi  pr^judicio  noftro  ec 
"  damno  et  prsejudicio  aliorum  non  poiTunt  con- 
"  cedi  hominibus  fupradidis,  prafertim  cum  dWa 
"  villa  de  nobis  teneatur  in  capite^  iit  accepimus,  et 
"  cuftodia  ejufdem,  nomine  cuftodice,  ad  nos  et 
*^  hsredes  noftros  devolvi,  firmaque  comitatus 
"  pr£edi6li  in  parte  diminui,  et  alia  incommoda 
**  tam  nobis,  quam  aliis,  evenire  poiTenr,  volentef- 
*^  que  eo  prstextu  fuper  hiis  plenlus  informari, 
"  affignavimus,"  &c. 

The  return  of  this  inquifition  finds,  that  Joannes 
de  Audley  held  this  borough  of  the  king  in  capits 
per  baroniam  •,  contradifts  the  finding  of  the  former 
returns  in  many  points ;  and  particularly  fays, 
''  ^od  nichil  eis  conjiat  nee  conjtabat  de  carta  D, 
*'  Athelftani  duduni  R.  Anglian,  per  quam  pradiEii 
"  burgenfes  prcetendunt  fihi  et  eorum  pr^decejjoribus 
"  quafdam  fuijfe  libertates  concejjas.'^  But  with  re- 
gard to  their  right  of  fending  burgeffes  to  ferve  for 
them   in  parliament  from  time  immemorial,  which 

the 
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POOK   II.  the  two  former  returns  had  acknowledged  and  CQn» 

' — —*  firmed,   it  fays   nothing.     And  we  find  that  they 

continued  to  fend  them  uninterruptedly  after  this 

time,  without  any  new  charter  or  franchife  granted 

to  them,  but  purely  b^  frefcription. 

Now,  granting   that   the    pretended    charter    of 
Atheldan,  the  exiftence  of  which  is   admitted  by 
the  fecond  of  thefe  returns,  but  left  doubtful  b)f 
the  firft  and  laft^  did  never  exift,  yet  ftill  thefe  re- 
cords are  of  great  importance  to  the  queftion  of 
which  I  am  treating.     For,  if  no   burgefles   had 
been  fent  to  parliament  before  tlie  forty-ninth  year 
of  King  Henry  the  Third,  how  is  it  pofTible  that 
the  Concilium  Regis,    within  fqurfcore  years  after 
that   remarkable   epocha,  viz.    in    the  fpventeenth 
of  Edward  the   Third,  fhould  have  fufjered   that 
prince  to  order  an  inquifition  to  be  made  into  the 
truth  of  an  allegation  fo  apparently  falfe,  as  that 
the  burgefies  of  Barnftable  had  enjoyed  a  right  of 
fending  two  members  to  ferve  for  them  in  all  the 
parliaments  of  his   royal  predecefTors  from  the  time, 
of  King  Atheljlan  ?  or  what  evidence  could  induce 
jurors,   upon  the  fecond  inquifition  before  two  of 
the  king's  juftices  and  the  fheriff  of  Devon,  to  find 
a  fad  which   the   whole   county,  and  indeed  the 
whole  kingdom,  muft  have  been  able  to  contradict 
from  publick  notoriety  ?    The  abfurdity  would  be 
ftill  greater,  if  the  praftice  of  fummoning  burgef- 
fes  to  parliamentary  meetings   be   dated  from  the 
twenty-third  of  Edvv'ard  the  Firft,  as  it  is  by  many 
writers.     But  the  clear  inference  from -thefe  pro- 
ceedings appears  to  be,  that  the  cuftom  of  fending 
fnembers  from  cities  and  towns  to  parliaments,  or 
great  councils,  was  then  known  to  be  ancient-,  and 
the  queftion  was,  v/hether  Barnftable  was  entitled  to 
that  privilege,  either  by  charter  or  prefcription.    la 
the  final  ifflie  we  find,    that,  with  regard  to  the 

charter. 
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charter,    which   the    burgeffes   of   that  town  pre- ^O OK  ir. 

tended  to  have  loft,  fufficient  proof  was  not  given  ;  * v— -*, 

and  therefore  the  other  privileges  which  they 
claimed  in  virtue  thereof  w^ere  not  confirmed  or  re- 
newed :  but  this  of  fending  reprefentatives  to  ferve 
for  them  in  parliament  was  admitted  to  be  good, 
fi'-om  long  ufage  and  prsfcription,  though  ic  was  de- 
termined that  they  did  not  hold  immediate!}^  of  the 
king,  but  were  the  tenants  of  John  de  Audley,  one 
of  his  barons,  who  held  the  borough  of  him  in 
capite  by  baronial  fervice.  From  whence  it  is  evi- 
dent, that  the  right  of  fending  members  to  parlia- 
ment was  not  confined  to  a  tenancy  in  chief  of  the 
crown,  but  might  belong  lofubvajfals. 

I  fhall  conclude  this  note  with  a  paffage  from 
the  great  antiquary,  Mr.  Lambafd,  in  his  Archai- 
onom.  "  Now  as  thefe  vrntten  authorities"  (viz. 
the  Saxon  laws  he  had  quoted)  "  do  undoubtedly 
*'  confirm  our  affertion  of  the  continuance  of  this 
"  manner  of  parliament,  fo  is  there  alio  unwrit- 
"  ten  law,  or  prefcription,  which  does  no  lefs 
"  uphold  the  fame :  for  it  is  well  known,  that  in 
"  every  quarter  of  the  realm  a  great  many  bo- 
*'  roughs  do  yet  fend  burgeffes  to  the  parliament, 
"  which  are  neverthelefs  fo  ancient,  and  fo  lono- 
"  fince  decayed  and  gone  to  ruin,  that  it  cannot  be 
"  Ihewed  they  have  been  of  any  reputation  fince 
"  the  Conqueft,  and  much  lefs  that  they  have  ob- 
"  tained  this  privilege  by  the  grant  of  any 
^'  fucceeding  king  :  fo  that  the  interefl  which  they 
'*  haue  in  parliament  groweth  from  an  ancient  ufage 
''  before  the  Conqueft y  whereof  they  cannot  fhew  any 
*'  beginning." 

Ibid.  By  a  fiatute  of  the  fifth  year  of  Richard  the 
Second  it  is  enabled,  ''  that  all  and  Jingular 
"  perfons  and  commonalties,  which  from  hence- 
Vol.  III.  ^  Ee  'f  forth 
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BOOK  II.      "  forth  Jhall  have  the  fiimmo7is  of  the  ■parliament. 


\       i 


"  fhall  come  frora  henceforth  to  the  'parliament^ 
"  in  the  manner  as  they  are  hound  to  do,  and  have 
*'  been  a:cuftomed,  within  the  realm  of  England, 
•^'  of  old  times,  &c." 

Bclides  this  remarkable  teftimony  of  the  whole 
legiflature  in  the  reign  of  Richard  the  Second,  to 
the  antiquity  of  the  cuftom  of  the  commons  coming 
to  the  parliament,  we  have  a  petition  of  the  com- 
mons, in  the  fecond  parliament  of  the  reign  of 
See  Harley's    Henry  the  Fifth,  which  fets  forth  to  that  prince, 

B^^T  ^M^^^  *'  '•^^''  ^^  ^^  ^^^^^  ^^^''  ^"'^^  ''^^^^  libertie  and  free- 
feum,  ciafs  II.  *'^  dom,  that  there  fliould  no  flatute  nor  law  be 
prefsi.  fhclf  a  made,  unlefs  they  paft  thereto  their  aflent,  con- 
*'  fidcring  that  the  commune  of  your  land,  the 
**  which  is  and  ever  hath  been  a  member  of  your 
"  parliament,  be  as  well  afienters  as  petitioners," 
&c. 

Ibid.  '^  And  if  miy  per  [on  of  the  fame  realm^  which 
"  from  henceforth  fhall  have  the  faid  ftimmons,  be 
^^  he  archhifhop^  bifjop^  abbot,  prior,  ^c.  do  ab- 
*'  feni  himfelf,  and  come  not  at  the  faid  fiimmons 
^^  (except  he  may  reafonably  and  honejily  excufe 
**  himfclf  to  our  lord  the  king),  he  fhall  be  amerced 
^'  and  otherwife  piinifjed,  according  as  of  old 
*'  tiynes  hath  been  ufcd  to  be  done  within  the  faid 
*'  realm  in  the  faid  cafe'' 

In  the  twelfth  of  Richard  the  Second,  the  abbot 
of  St.  James's,  Northampton,  being  fummoned  to 
parliament,  petitioned  to  be  difcharged,  becaufe  he 
was  not  a  tenant  by  barony,  nor  in  chief  of  the  king. 
The  words  are  thefe :  "  Non  tenet  per  haroniam,  nee 
**  de  rege  in  capitc,  fed  tantum  in  pur  am  et  perpet'- 
"  tuam  ekemofynam ;  et  nee  ipfe  abbas,  nee  prede- 
''  ceffores  fui,  fuerunt  ad  parliamentum  citati  hue 
•^^  uique.    ■  Unde  petit  rcm/dlum  et  habuit,''    Again, 
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m  the  tvventy-fixth  year  of  Edward  the  Third,  the  BOOK  II. 

abbot  of  Leicefter  was  difcharged  from  all  atten-*  <  ■   j"      ' 

dance  in  parliament  on  the  like  fuggeftion,   becaufe 

he  held  not  of  the  king  per  bai^oniam  feii  alio  modoy^-  ^ot.  Par], 

fer  quod  ad  parliament  a  feu  concilia  nojira  venire  te- !,_  j'^';,. " 

neatur* 

I  would  obferve  on  thefe  records,  that,  as  before 
the  reign  of  William  the  Conqueror  all  ecclefiafti- 
cal  dignities,  as  well  thole  which  held  of  the  king 
as  others,  were  ad  puram  et  perpetuam  eleemofynam ; 
and  as  the  alterations  made  by  William  affetftcd 
only  thofe  which  held  immediately  of  the  crovv'n  •, 
it  is  no  wonder  that  men  who  were  pofleft  oF  fuch 
dignities  not  holden  of  the  crown,  and  who  much  de- 
fired  an  exemption  from  all  fecular  fervices,  fhould 
not  acquiefce  in  an  extenfion  of  that  alteration  ; 
and  therefore  thefe  abbots  very  properly  petitioned 
againft  being  fummoned  to  parliament  contrary  to 
the  privilege  of  their  tenure ;  and  the  king  an- 
fwered  very  juftly  to  the  petition  of  the  latter,  that, 
nolentes  ilium  indebite  vexari,  he  difcharged  him 
from  that  fervice.  But  nothing  can  be  inferred 
from  hence  to  prove  the  pofitions,  which  fome  wri- 
ters have  laid  down,  that  no  freeholders  had  an- 
ciently a  (hare  in  the  legiilature,  except  tenants  in 
chief,  and  that  all  fervice  in  parliament  was  then 
confidered  no  otherwife  than  as  a  trouble  and  bur- 
then, which  every  member  of  parliament  defired  to 
be  exempt  from,  and  endeavoured  to  avoid. 

The  Itatute  itfdf,  which  is  the  fubjed:  of  this 
note,  has  been  alledged  as.  an  argument  to  fhew 
how  unwillingly  our  parliaments  were  attendedj 
v/hen  it  was  neceffary  to  enforce  the  performance 
of  that  duty  by  a  particular  law  :  but  the  didurbed 
and  tumultuous  ftate  of  thofe  times,  when  \i  was 
dangerous  to  pafs  from  one  part  of  the  realm  to  an- 
other, may  better  account  for  this  ftatute  \  and  that 
E  e  2  the 
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See  Cotton's 
Abridgement 
of  the  Records 
p.  43. 


BOOK  II.  the  chief  object  of  it  was  to  enforce  the  attendance 

"  of  the  fpiritual  barons,  I   think  very  probable,  as 

we  know  that  their  defire  of  a  total  feparation  from 

the  laity,  in  all  ads  of  government,  made  them  re- 

mifs  in  the  performance  of  their  duty. 

Indeed,  fome  time  before,  namely  in  the  eigh- 
teenth year  of  Edward  the  Third,  notice  is  taken 
in  the  record  of  parliament,  that  fundry  of  all  ejiates 
were  ahfent  from  the  parliament  and  convocat.on  then 
ajfemhled :  ''  at  which  (fays  the  record)  the  king  did 
*'  no  lefs  muje  than  he  was  thereat  offended :  where- 
"  fore  he  charged  the  archbifhop,  for  his  part,  to 
"  punifh  the  defaults  of  the  clergy,  and  he  would 
*'  do  the  like  touching  the  parliament.^''  But  the 
king's  furprife  on  this  occafion,  as  well  as  the  of- 
fence that  it  gave  him,  (hews,  that  fuch  abfence  was 
imufual,  and  mufl:  certainly  have  had  fome  extra- 
ordinary caufe.  It  was  cuftomary  in  thofe  times, 
if  the  parliament  was  not  quite  full  at  the  firft  meet- 
ing, to  adjourn  for  a  day  or  two,  till  the  abfent 
members  came  in ;  and  by  the  records  it  appears, 
v.  Prynne's  xk\zx.  the  lords  fometimes,  and  the  commons  frequent- . 
Cotton's  A-  ly?  were  called  by  name  the  firft  day  of  the  par- 
brid2:emcnt  ofHament's  fittincr,  and  fuch  of  them  as  were  abfent 
;S;^  ^'^'^^'J''"  without  juft  caufe  were  both  blamed  and  fined. 
Even  in  our  days  it  is  neceffary  to  enforce  the  at- 
tendance of  members  by  calls  of  the  houfe^  and  fome- 
times by  the  punifhment  of  thofe  who  difobey 
them. 


P.  227.  But  befides  thefe  authorities,  drawn  from 
Jlatiites  and  records^  very  evident  indications  of  thi 
prefence  of  the  people  in  the  national  councils,  and 
of  their  being  conflituent  parts  thereof^  though^  in- 
deed^  in  a  confufed^  diforderly  manner,  are  to  he 
found  in  fome  ancient  hiftories,  and  contemporary 

accounts 
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accounts  of  tranfa5fions  in  parliament  during  the^OOKll. 
times  which  I  write  of;  viz.  from  the  death  of'        «       '' 
Edward  the  Confeffor,  to  that  of  Henry  the  Se- 
cond. 

Gervafe  of  Canterbury,  fpeaking  of  the  promo- 
tion of  Lanfranc  to  that  metropolitan  fee,  in  the 
reign  of  William  the  Conqueror,  fa3^s  it  was  done, 
"  Eligentibus  eum  fenioribus  ejufdem  ecclefise, 
"  cum  epifcopis  et  principibus^  clero  et  populo  Ayiglia, 
^*  in  curia  regis."  Here  the  ckrus  et  populus  are 
mentioned  feparate  and  diftinft  from  the  epifcopis 
et  principihus^  and  therefore  cannot,  by  any  natural 
conftrudion,  be  underftood  to  mean  the  fame  per- 
fons.  Moreover,  in  the  account  of  the  fame  tranf- 
a6lion,  publifried  at  the  end  of  Taylor's  Gavelkind, 
it  is  faid,  that  the  king  committed  to  Lanfranc  the 
church  of  Canterbury,  "  confenfu  et  auxilio  omi^ium 
^*  baronum  fuorum,  omniumque  epifcoporum  et 
*'  abbatuum,  totiiifque  popidi  AngUcani."  Thefe 
words  feem  to  afford  a  very  evident  teftimony, 
that  the  people  were  prefent  in  thefe  parliaments,  and 
a^ed  therein,  conjointly  with  all  the  fpiritiial  and  tem- 
poral barons.  But  in  the  Chronicle  of  Litchiieid, 
and  likewife  in  Roger  de  Hoveden,  mention  is 
made  of  one  that  was  very  particular.  The  words 
of  the  Chronicle  of  Litchfield  are  thefe:  "  Anno 
"  Gulielmus  regni  fui  quarto,  apud  Lcndonias,  Wiildns  Leg. 
*'  confiUo  baronum  fuorum  fecit  fummon?ri pir  univer-^'^z^°''^'^^- 
"  fos  Anglice  coniitatus  omnes  nobiles^fapkntes,  et  fiid\  seideni 
''  lege  eruditos,  ut  eorum  leges  et  confuetud;nes  au-Not.  ad 
"  diret, &c.  Unde  per  praceptum  regis  Williehm^^'^^'^'^''^' 
ele£ii  fimt  deftnguUs  totius  Angli<e  cG,nitatibus  xii 
viri  fapicntiores,  quibus  jurejurando  injjnctum 
fait,  coram  rege  Willielrio,  ut  quoad  poff-nt 
redlo  tramite,  neque  ad  dextram  neque  ad  fini- 
ftram  partem  divertentes,  legum  fuarum  confue- 
tudinem  et  fancita  patefacerent,  nil  prrsrermit- 
E  e  3  "  tentes. 
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BOOK  II. «'  tentes,  vel  prsvaricando  mutantes,"     The  ac* 
I.  „  "^       count  in  Roger  de  Hoveden  is  to  the  fame  efFe6b, 

v.Hoveden,         .,  ,.'^,       ,.„  .         ,  __, 

Ann.  f.  343.  With  very  little  dmerence  in  the  expreiTions.  I  he 
Lord  Chief  Juftice  Hale  fays,  in  his  Hiftory  of  the 

P.  1C4.  107.  Lavv,  This  appeal's  to  be  as  fttfficient  and  effectual  a 
parliament  as  ever  was  held  in  England,  Neverthe- 
lefs  it  mull  be  noted,  that  the  election  of  twelve 
men  from  every  county  does  not  appear  to  have  been 
ufual  in  other  parliaments,  or  great  councils  :  at 
lead  we  have  no  account,  in  any  record  or  hiftory, 
of  juft  that  numher  having  been  lent  upon  any  other 
occafion. 

V.  Eacim.  hift.      Eadmcr,  who   lived  in   the   reign    of  William 

nov.  1.  1.  p.  20,  T-,^,.  c        ^      \-  111 

27.  Rurus,  has  given  an  account  or  a  parliament  held 

under  that  prince,  on  an  extraordinary  occafion, 
viz.  for  the  determining  of  a  difpute  between  the 
crown  and  archbifhop  Anfelm,  on  a  queftion  of 
preat  importance  to  the  church  and  the  Ilate.  He 
calls  Vc  placitum,  quod  totiiis  regni  adunatione  apud 
Rockingham  hahitum  eji.  He  was  prefent  in  it  him- 
feif,  anci  has  fet  down  all  the  particulars  of  what 
v/as  done  there.  The  general  defcription  of  the 
affembly  is  in  much  the  fame  terms,  as  other  Hiilo- 
rians  of  that  age  were  accuftomed  to  ufe  in  de- 
fcribing  our  parliaments  :  Epifcopis,  ahhatihus, 
cunififque  regni  princ'iplhis  una  coeuntihus,  Sz:c.  But 
befides  thefe  he  cakes  notice  of  a  great  multitude  of 
monks,  clergymen,  and  laymen,  who  were  pre- 
fent, and  ajjijiant^  and  to  whom,  as  well  as  thofe 
of  a  fuperior  rank,  the  archbifhop  addreffed  his  dif- 
courfe.  '-'•  Anfelmus  autem  epifcopis,  abbatibus, 
**  et  principibus,  ad  fe  a  regio  fecreto  vocatis,  "  eos 
"  et  ajjijientem  monachorum,  clericorum,  laicorura^ 
*'  numerofam  muliitudinem  hac  voce  alloquiturJ''-  From 
what  follows  it  is  evident,  that  he  lubmitted  the 
queillon,  for  the  difculnon  of  which  the  parliament 
had  be.en  called,  to  the  determination  of  the  whole 
-  -  ajfemhly. 
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ajfemhly,  "  OmneSy  dico,  qtd  hie  congregati  ejih  in^OOYL  II. 
'*  nomine  domini  precor  intendite^  et  caufa^  propter-  '  ^ 
*'.  quam  ventilandam  adunati  ejlis,  pro  viribus  opem 
"  veftri  confilii  ferteJ"  He  applied  indeed  more 
particularly  to  his  brethren,  the  bilhops ;  "  Om- 
*'  nes  itaquc,  fed  vos  pracipue,  fratres  et  coepifcopi 
"  met,  precor  et  moneo,  qiiatenus,  iftis  diligenter 
*'  infpedis,  (ludiollus,  ficut  vos  decet,  quo  inniti 
*'  queam  mihi  conftlium  detisJ^^  But  this  no  more 
excluded  the  reft  of  the  alTenibly  from  giving  their 
opinion  on  the  queftion  in  difpute,  than  it  did  the 
temporal  barons.  On  the  contrary,  the  beginning 
of  this  very  paragraph  fays,  that  all  were  defi red  to 
hear  and  conjider  it^  in  order  to  form  their  advice  to 
Anfelm  upon  it.  It  appears,  that,  at  firft,  all  the 
fpiritual  and  temporal  lords,  and  perhaps  other 
thief  men,  comprehended  under  the  word  principes^ 
here  ufed  by  Eadmer,  were  with  the  king  in  an  in- 
ner room  :  from  whence  they  were  called  out  into  the 
church  of  the  cafile^  which  was  the  place  of  the  general 
/ijfembly^  to  hear  the  queftion  propofed  to  them  by 
Anfelm.  *'  Anfelmus  autem  epifcopis,  abbatibiis, 
*'  et  principibuSy  ad  fe  a  regio  fecreto  vocatis^  eos  et 
**  affiflentem  monachorum,  clericorum,  laicorum, 
**  mukitudinem,  hac  voce  alloquitur."  And  they 
occafionaily  went  backwards  and  forwards,  feveral 
times,  in  the  courfe  of  the  deliberation.  "  Omnes 
"  igitur  ajfidentes  oppido  turbati,  cum  magno  tu- 
■"  muhu  furrexerunt^  &c.  Quibus  dicflis,  ad  re- 
t(  g^fjj  reverfi  funtT  And  afterwards,  *'  Fafla 
"  itaque  longa  mora  redeunt  epifcopi  cum  nonniillis 
*'  principihus  a  rege  dicentes,"  &c.  And  again, 
"  reverfi  ad  regem  perfuaferunt  inducias  nulla  ra- 
"  tione  dandas,  &c.  Cum  igitur  (epifcopns 
"  Dunelmenfis)  regi  perfualilTet  quasfitas  inducias 
^*  Anfelmo  non  efTe  dandas,  comitatus  qiiampluri' 
p  e  4  ^'  hus^ 
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BCOK  II.  "  l^us^  qui  verba  fua  fuo  fulcirent  teftimonio,  ad 

' " '  "  virum   ingrediens   aic,    Audi    querimoniam  regis 

"  contra  te,  &c."     And,  upon   hearing   Anfelm's 
anfwer,  they  a^ain    returned   to  the  king,   "  Qui- 
*'  bus    aiidir.s,    afpicientes  le  invicem,    nee    inve- 
"  nientes  quid  ad  iila  referrent,  ad  dominum  fuum  re- 
'*  verfifunt,'\  While  they  were  with  the  king,  they, 
at  nrit,  confuked  together  with  Tome  regularity  i 
but    afierwards    talked    to    one   another,    without 
order,  and  in,  fraall,  feparate   parties.     "  Ad  <^ua 
"  re^:  'vehement  er  iratus  cum  epifcopis  at  que  principi- 
*'  lus  intentijjime  qu.-erere  cozpit  quid  diSfis  ejus  obji- 
^'  cere  pojjet^  nee  invenit.     Scandalizati  ergo  inter  fe 
'^  abinvicem  funt  in  partes  diviji,  et  hie  dup,  ihi  tres, 
**  illic  quatiior  in  unum  confiliahantur^^  &c.     Thefe 
Eadmer  calls  attervv^ards  conciliabula,  and  certainly 
they  were  not  agreeable  to  the  regular  forms  either 
of  a  council  or  a  parliament.     But  when,   in  con- 
fequence    of   what  had    been  thus  irregularly  de- 
termined, the  bidiop  of  Durham,  with  all  his  bre- 
thren,   and    many    of  ihe    temporal    nobles,    had 
fpoken    very   fcrongly,    before   the   zvhole  ajfembly^ 
againil  Anfelm,    and   after  hearing  his  anfwer  had 
returned  back  to  the   king,  a  murmur  arofe,  from 
all  the  multitude  in  the  church,  upon  the  wrong  done 
to    that  prelate;    yet  they  only   comipiained  of  it, 
in  a  low  voice,  to  each  other,  none  of  them  daring 
to  fpeak   openly  for  him,  out  of  fear  of  the  king, 
vvhom   Eadmer   calls    the   'Tyrant.     But  at  laft,  a 
knight,  or  military  tenant,  miles  unus,  coming  forth 
from    the    multitude,    which   feems  to  have  been 
thronged  promifcuoufly   together,  knelt  down   be- 
fore Anfelm,  and  in  the  name  cf  them  all  entreated 
him  not  to  be  difi:urbed  at  what  had  been  faid  to 
him,  &c>  Vv'hereupon  (fays  the   Hiflorian)  Anfelm 
underfiood,  that  the  opinion  of  the  people  was  ivith 

him  y 
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himi,  at  which  he  and  thofe  who  belonged  to  him  BO  OK  II. 
were  much  rejoiced  and  encouraged,   tmfting  ac- 
cording to  the  Scripture,  that  the  voice  of  the  people 
was  the  voice  of  God,     "  Ortum  interea  murmur 
"  eft  totius  midtitudinis  pro  injuria  tanti  v'm  fumm'-Jfa 
''  inter  fe  voce  querentis.     Nemo  qtiippe  -palam  pro  eo 
"  loqui   audebat^   oh  metum   tyranni.     Veruntamen 
"  miles  unus,   de   multitudine  prodiens^   viro   ailitit, 
"  flexis  coram  eo  genibus,  dicens,  Domine  pater,  r^- 
*^  gant  teper  me  fup-plices filii  tui  ne  turbetur  cor  tuum 
*'  ex  lis  quae  audifti,  &c.     Qu^  verba  dum  pater 
"  comi  vultu  accepiffer,  intellexit  animum  popidi  in 
"  fua  fententia  fecmn  effe.     Gaviji  ergo  exinde  fumus^ 
*'  et  cequanimiores    effe5fi,  confide?ttes  jiixia  fcriptu- 
*'  ram,   vocem  popidi  vocem  ejfe   Dei"     Whether, 
in  the  multitude^  from  which  this  miles  came  forth, 
and  in  whofe  name  he  fpoke  to  Anfelm,  any  or  all 
the  reprefentatives  of  counties,  cities,  and  boroughs, 
were  comprehended  ;    or  whether   any  fuch    were 
included  in  the    general    denomination  ot  proceres 
et  principes   regni ;    is  not   fufhciently    clear  from 
this  paffage.     It  appears,  that  Anfelm  fat  in  the 
midftof  the  proceres  and  of  the  multitude  thronged 
together.     "  AnCdmus  in  }nedio  prccerum  et  corglo- 
*'  bata  multitudinis  fedens  ita  orlus  eft,"  &c.     Ead- 
mer,  who  was  chaplain  to  Anfelm,  feems  to  have 
had  a  feat  near  him,  "  Mane  autem  reverfi  fedimus 
"  in  folito  loco  expedantcs  mandatum  regis:"  but 
it  is  poffible,  that  this  feat  might  be  granted   to 
him,  rather  for  the   convenience   of   that  prelate, 
than   in  his  own   right.     However  this  may  have 
been,  it  is  evident  from  the  paiTages  recited  above, 
that   many    regular    and    fecular    clergymen,    and 
many  laymen  of  a  degree  inferior  to  the  proceres  et 
principes  regni^  v>'ere   prefent   and  aOiftant  therein. 
I  need,  not  obferve  that  even  now,  when  the  two 

houfes 
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BOOK  II.  houfes  are  together  in  the  fame  place,  the  peers y?/-, 

''"■"""•'       *  and  the  commons  fiand. 

The  fame  contemporary  author  gives  us  alfo  an 
account  of  a  parliament  held  in  the  year  iioo,  by 
King  Henry  the  Firft,  wherein  "  tota  regn'i  noh'i- 
*'  litas  cum  populi  numerofitate  Anfelmum  inter  fe  et 
*'  regem  medium  fecenint^  quatenus  ei,  vice  fui, 
"  manu  in  manum  porreda,  promitteret  juftis  et 
''  faniSlis  legibus  fe  totum  regnum,  quod  viveret, 
"  in  cunctis  adrainiliraturum."  This  promife, 
which  may  be  called  a  confirmation  of  his  charter 
under  the  guarantee  of  Anfelm,  being  folemnly 
given  in  parliament,  at  the  defire  of  the  whole  nobility 
of  the  kingdom  and  of  a  numerous  affembly  of  the  peo- 
ple^ who  are  fpoken  o^  as  preient  and  concurring 
v/ith  the  former,  is  another  ftrong  evidence,  not 
only  of  the  attendance  oi  the  commons  in  the  par- 
liaments held  during  thofe  times,  but  of  their 
taking  part  in  the  hujinefs  tranfaUcd  in  them,  and 
being  confidered  as  members  of  the  great  council  of  the 
station.  It  appears,  that  this  meeting  was  in  folem- 
<"  nitaie  Pentecofles,  when  the  nobility  met  of  courfe ; 
but  I  have  obferved  before,  that  it  was  frequently 
the  pradice  of  thofe  times  to  convert  thofe  leffer  af- 
femblies  into  full  and  compleat  parliaments,  by 
fummoning  the  commons  to  attend  them. 

in  the  year  eleven  hundred  and  fourteen  a  great 
council   was    convened    by    Henry   the    Firft,   in 
which  Radulph  bifhop   of  Rochefter  was  eledled 
archbifnop  of  Canterbury.     The  monks  of  Canter- 
bury, in   their  epiftle  to  the  pope  on  that  fubjeft, 
vv'hich  the  beforementioned  Hiftorian  has  given  us, 
V.  Eaum.       wrote  thus  :    '^  Adimato  conveniu  totiw.s  Anglici  regni 
hill.  nov.  i.v.  u  \^  prgefentia  gloriofi  regis  nojftri,  Henrici,  eleSius 
p.  11  I.J  i  3.     J  J  ^v  ^,,^^y^^^  ^^  dcrOj   et  populo^  efi  ad  regimen    ipfius 
"  ecclef.ct'  Radu'phuSj  &c.     Huic  elcdioni  affuerijnt 

?'  epifcopij 
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^^  epifcopi,  abbates,  et  principes  regni,  et  ingens"^^^^^^  ^I* 
*^  ■popili  multitudo,  conlentiente  domino  noltro 
"  rege,  et  eandem  eledionem  laudante,  fuaque 
"  audoritate  corroborante."  The  mention  here 
made  of  a  multitude  of  people  affilting  together  with 
the  bifhops,  abbots,  and  nobles,  or  chief  men  of 
the  kingdom,  in  the  eledion  of  a  primate,  which 
appears  to  have  been  made  in  full  parliament,  or 
(to  ufe  the  words  of  the  letter)  in  an  ajjembly  of  the 
whole  kingdom,  is  an  authority  which  much  corro- 
borates the  palTages  above- cited.  I  will  add,  that 
we  have  a  letter  from  King  Henry  the  Firft  to  the 
pope,  on  another  occafion,  in  which  he  fays, 
**  Notumque  habeat  fandtitas  veftra,  quod,  me 
^'  vivente,  Deo  auxiliante,  dignitates  et  ufus  regni 
"  Anglic  non  minuentur.  Et  fi  ego  (quod  abfitj  in 
?^  tanta  m.e  dejedlione  ponerem,  optimates  mei,  im- 
"  mo  totius  Anglii^  populus  id  nullo  modo  pateretur.^* 
From  thefe  words  it  appears,  that  this  king  himfelf 
was  of  opinion,  and  made  no  difficulty  of  declaring 
to  the  pope,  that  he  could  not  give  up  the  dignities 
and  cujioms  of  his  kingdom  without  the  confent  of  the 
nobility  and  people  of  England :  a  very  ftrong  proof, 
both  chat  our  monarchy  was  not  then  ahfolute,  but 
limited  by  the  parliament  •,  and  that  the  limiting 
power  was  yefted  in  the  people^  as  well  as  in  the 
nobles. 

I  come  now  to  confider  the  reign  of  King 
Stephen  with  relation  to  this  point.  Of  a  great 
council,  or  parliament,  held  in  the  iirft  year  of 
that  king,  Henry  of  Huntingdon,  a  contemporary 
hiilorian,  writes  thus  :  "  Redicns  autem  inde  rex 
Stephanus  in  Quadrageiima  tenuic  curiam  fuam 
apud  Lundoniam  in  fclemnitatfe  Fafchali,  qua 
nunquam  fuit  fplendidior  in  Anglia  multitudine^ 
magnitudine,  auro,  argento,  gemmis,  veftitu, 
omnimoda  dapfilitate."  By  thefe  words  it  ap- 
pears, 
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BOOK  11.  pears,  that  this  was  a  council   held,   as  ufual,  at 
*^ — — ^ — -^  Ealter,  and  one  of  the  fulleft  that  had  ever  been 
icen  m   England.     The    contemporary    author   of 
the  Acts  of  King  Stephen  fpeaks  alfo  of  the  fame 
aflembly   in    the    following    words :    "  Omnibus 
V.  Geft.  Ste-  *t  igitur  fummatibus  regni  fide  et  jurejurando  cum 
apud*  Du^      "  J'^g^  conftriclis,  ediSo  per   Angliam  promulgator 
chefne,  p.  932, '^  fummos  ecclefisruni  du6lores   cum  primis  popidi 
^^^'  "  ad   concilium   Londonias  confcivit.     Illis    quo- 

**  q'je  quafi  in  unam  fentinam  ilkic  confluentibus, 
"  ecthfiariimque  columnis  fedendi  ordim  dijpofitis^ 
*'  vidgo  etiam  confufe  et  permixthr,  ut  folet^  tibiqu^ 
*'  Je  ingerente^  plura  regno  et  ccdcfic-e  profu- 
"  tura  fuerunt  et  ulHiter  ojienfa.  et  falubriter 
*'  pertraulata.  De  ecclef.ce  ftqu'tdem  fiatu  in  me- 
*'  lius  co-.nponendoy  de  ejufdsm  lilertate  mtdtipli- 
"  dus  rejlaurandd^  fpkndide  nonnulla  in  ipfd  regis 
a  pr^fmtid  perortinint"  &c.  This  is  a  very 
remarkable  paiTage.  It  appears  by  it,  that  the 
king  had  furnmoned  to  this  councill  the  pre- 
lates or  governors  of  the  church,  with  the  chief  of 
the  pcovk ;  ecclefiarura  duffer es  cum  primis  popidi. 
But  there  vv'as  in  the  aflembly  a  lower  order  of 
people  called,  by  this  writer,  vu'gus,  who  did  not 
fit,  as  the  prelates  and  nobility  did,  in  an  orderly 
manner,  but  crouded  in  confufsdly  and  proinlfcuoufly, 
according  to  cuflonu  "  Ecclefiarumque  columnis 
"  fedendi  ordine  difpofitis,  vulgo  etiam  confufe  et 
"  p£rmixthn^  ut  fokt,  ubique  fe  ingerente^'  &c.  Now 
this  perfecStly  well  agrees  with  the  expreilions  of 
populi  numeroficas^  conghbatc-e  nmhitudinis^  et  afjijlen- 
tem  nimachormn^  clericorum^  et  hicormn  numerofam 
muUitiidinein,  But  I  fu.'peft  there  is  an  error,  either 
cf  rhe  prefs,  or  of  the  manufcript  from  whence  it 
was  printed,  in  the  firft  part  of  the  fenrence.  \\\- 
ftead  of  iUis  qucquc^  quafi  in  unam  fentinam,  iliuc 
confluentibus  J  I  think  it  fnould  be  aliis.     And  then 

it 


OF    KING    HENRY    II.  429 

it  will  run  thus :    "  Edicro  per  Angliam  promul-  BOOK  II. 
gato,  fummos  ecclefiarum  dudlores   cum  primis 
populi  ad  concilium  Lundonias  confcivit.    Aliis 
quoque,   quail   in  unam   fentinam,  illuc  conflu- 
entibus,  ecckfiarumque  columnis  fedendi  ordine 
difpofitis,"  &c.     This  is  much  better  fenfe ;  and 
then  it  will  appear  from  the  whole  palTage  fo  cor- 
reded,  that  the  chief  of  the  clergy  and  laity  having 
been  fummoned  to  attend  this  council,  by  the  king's 
edid,   or  mandate,    publifhed    over   all    England, 
others  of  an  inferior  degree  came  in  alfo,  confufedly 
and  promifcuouQy,  as  they  had  been  ufed  to  do  on 
fuch  occafions.     This  hiftorian    indeed  has  men- 
tioned only  the  prelates  as  fitting  in  the  aflembly  ; 
but  it  mull  be  underftood  that  the  lay-nobility,  of 
all  ranks  and  degrees,  enjoyed  the  fame  diilindion. 
We  alfo  find,  that  in  this  parliament  the  king  was 
perfonally  prefect  at  all  the  debates,  and  not  in  fe- 
creto  regio,sN\i\\  the  nobles  alone,  as  in  that  defcribed. 
by  Eadmer,  but  together  with  the  vulgus.     "  Vulgo 
**  etiam  confuje  et  permixtim,  ut  folet^  uhique  fe  inge- 
"  rente^  flura  regno  et  ec define  profutura  fuerunt  et 
'^  utiliter  ojienfa,  et  faluhriter  pertroMata,     De  ec- 
*'  clefize  fiquidem  ftatu  in  melius  componendo,  de 
*'  ejufdcm  libertate  multiplicius  reftauranda,  fplen- 
"dide  non nulla  in  ipfd  regis  prafentia  perorarunt.^* 
Nor  is  any  diftindion  made  or  intimated,  as  if  the 
deciiion  or  even  the  difcuffion  of  the  matters  agitated 
before  him,   in  this  mixed  aiiembly,  was  confined 
to  the  nobles.     Yet  they  were  points  of  the  higheft 
nature  ;  and,  if  the  coaftitutlon  in  thofe  times  ad- 
mitted  the  W^«j  to  participate  in   fuch  confulta- 
tlons,  we  may  confidently   afiert,   that  a  popular 
power  was  mixed  with  the  ariftocratical  in  the  great 
councils  of  the  nation.     But  we  m.ufl:  not  fuppofe 
that  this  vulgus^  or  the  populi    numerofitas  before 
mentioned,    included  any  perfons   who  were  not 

free 
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BOOK  II.  free  members  of  the  conimunity ;  fuch  as  originalljr 
*  "  ■'  had  a  right  to  aflld  in  great  councils.  Our  parlia- 
ments under  the  government  of  the  Normans  were 
contra5led  images  oi  the  general  aflemblies  held  in 
open  plains  by  the  firft  founders  and  lawgivers  of 
the  Englifh  nation.  And  they  ftill  retained  a  great 
deal  of  the  confufion  and  irregularity  natural  to 
thofe  aflemblies. 

In  the  year  1157,  a  parliament  was  called  to 
meet  at  Northampton  by  King  Henry  the  Second, 
of  which  Gervafe  of  Canterbury,  a  contemporary 
writer,  gives  this  defcription.  "  Con-vocati  funt  ad 
"  eum  profiles  et  principss  regni^  ali^que  inferioris 
'^  ordinis  perfona  apud  Northamtoniam.  Poft  va- 
•^  rios  autem  fermones,  et  regni  negotia^  a6tum  eft 
*'  etiam  de  profeffione  Silveftri  abbatis  archiepif- 
"  copoCantuarienfi  facienda."  The  aUaqtie  infe- 
rioris ordinis  perfona^  mentioned  here  after  the^r<^- 
fules  et  principes  regni,  as  convened  by  the  king, 
were,  I  prefume,  the  inferior  tenants  in  chief  of  the 
crown,  and  fuch  reprefentatives  of  the  commons  as 
wert  fmmnoned to  parliament,  but  were  nor  of  a  rank 
and  dignity  to  be  reckoned  among  the  nobility, 

Matthew  Paris  mentions  a  controverfy  between 
the  bilhop  of  Lincoln  and  the  church  of  St.  Albans, 
which  was  decided  in  a  great  cpuncil  held  at  VVeft- 
minfter  under  King  Henry  the  Second,  in  the  year 
1162,  at  which  were  prefent  the  king  himfelf,  the 
two  archbifbops,  nine  bilbops,  the  earl  of  Leicefter 
grand  jufticiary,  with  earls,  barons,  abbots,  arch- 
deacons, et  inmanera  turha  regni. 

Soon  after  this  was  held  the  famous  council  of 
Clarendon,  which  Mr.  Selden  calls,  the  great  par- 
liament.  It  is  termed  by  Fitftephen,  a  contempo- 
rary writer,  generak  concilium.  Matthew  Paris,  in 
reckoning  up  the  feveral  perfons  in  this  council, 
who  fwore  to  obferve  the  laws  there  enacted,  favs, 

"  Archi- 
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*^  Archiepifcopi,  epifcopi,  abbates,  priores,  r/^rz/j,  S  O  O  K  II. 
**  cum  comitibus,  baronibus,  et  proceribus  cunc- '  "^  ' 
*'  tis,  juraverLint,  &c."  Now  clerus,  being  thus 
named  after  archbifhops,  bifhops,  abbots,  and  pri- 
ors, fhews  that  other  clergymen  of  a  rank  inferior 
to  thefe  were  prefent  in  that  council.  The  fame 
hiftorian  fays,  it  was  held  in  pr^fentia  regis  lienrici^ 
'prafidente  Johanne  de  Oxonia.  This  is  the  only 
mention  I  meet  with  of  the  perfon  who  prefided  in 
any  parliament  of  thofe  times.  John  of  Oxford 
was  then  of  no  higher  dignity  than  king's  chaplain. 

In  the  preamble  or  preface  to  the  Conftitutions 
of  Clarendon,  it  is  faid,  *'  Fa6la  eft  ifta  recognitio  v.  Confnt. 
"  coram  archiepifcopis  et  epifcopis,  et  clero^  et  co- *'^  "^PP""'" 
"  mitibus,  etbaronibus,.et  j>rd?fm/^z^j  rif^;//.  Eteaf- 
'*  dem  confuetudines  recognitas  per  archiepifcopos, 
"  et  epifcopos,  et  comites,  et  barones,  et  per  nobili- 
''  ores  et  antiqiiiores  regni,  Thomas  Cancuarienfis, 
"  &c.  conceiTerunr,"  &c.  And  at  the  end  of  them, 
"  Fa6ta  eft  aucem  pr^dicftarum  confuetudinum  et 
"  dignitatum  recorclatio  regiarum,  a  pr^efatis  ar- 
"  chiepilcopis,  et  epifcopis,  et  comitibus,  et  baro- 
*'  nibus,  et  nohiliorihis  et  antiqiiiorihus  regni  apvid 
"  Clarendonam,"&c.  In  thefe  defcriptions,  which 
are  fhort  and  general,  like  all  the  others  of  our  an- 
cient laws  and  ftatutcs,  the  words  of  the  moft  un- 
certain fignification  are  the  proceres  and  the  nobiliores 
et  antiquiores  regni,  mentioned  after  earls  and  ba- 
rons. I  am  inclined  to  believe,  from  the  authori- 
ties before-cired,  and  others  that  will  hereafter  be 
given  on  this  fubjeft,  that  thefe  proccres  et  nobiliores 
regni  were  the  tenants  in  chief  of  the  king  below 
the  rank  of  barons,  the  knights  of  ilnres,  and  the 
reprefentatives  of  the  principal  cities.  But  whom 
are  we  to  underftand  by  antiquiores  regni?  The  Saxon 
word  ealdormen,  of  which  thefe  Latin  words  appear 
to  be  a  tranflation,  fignified  the  fenior  or  fuperior 

magiitrates 
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P  OOK  II.  magiftrates  in  any  community.     Sir  H.  Spelman, 
"        '  in   his  Glofiary,  explains   it  thus  :     '  Pvlukipliciter 
"  autem  occurrit  apud  Anglo-Saxones,   urpote;?;-^ 
*-^  feniore  vel  flip er lore  hi  quavis   prafetiura.^^     Of 
which    he   gives    many  proofs.     It   may  then   be 
thought,  that,   by  the  antiquiores  regni  here  men- 
tioned, fome  fuch  are  denoted ;    and  that,  as  they 
are  named  after  barons,  they  probably  were  not  of 
hish  rank.     But  other  teitimonies  fhew,  that  thev 
have  a  particular  reference  to  thofe  old  m.en,  of  dif- 
ferent orders  and  degrees,  who  were  ordered  to  re- 
collecl,  and  fetdown  in  writing,  the  ancient  cuftoms 
of  the  realm.     For,  in  the  account  that  is  given  of 
this  council  by   Gervafe    of   Canterbury,  we  find 
thefe   words:     ^*  Craflino    auten^,    cum    in   unum 
'^  conveniflent,  et  de  hefterns  diei  ferie  pauca  retu- 
"  liflent,  fciens  rex  quod  qui  major  <^tate  major  eft  et 
"  inlquitate,  Ite,  ait,  atale  et  fapientia  p'ro-vs^fioreSj 
"  et  avi  mei  confuetudines  difquirite,  ut  in  fcrip- 
"  tum  redacts  deducantur  in  medium.,"  &c.    The 
See  it  in  tlie  biQ-^op  Oi  LondoH  alfo  fays,  In  a  letter  to  Becket 
ToL^v.^       concerning  this  tranfaction,  that  the  ancient  cuftoms 
Epift.  126.      of  the  kingdom  were  fet  forth  and  put  into  writing 
e  Cod.  ^°^-°~  (^yiiiQ-j^QYurii  Yjiemoria.     And  in  another  epiftle,  from 

Hi-no.  J.  ,  .  ,  -       , 

V.  Epift.  12S.  all  the  clergy  of  the  province  or  Canterbury  to  the 
Kj.  1.  e  Cod.  pope,  we  find  thefe  words :  "  i^djuratis  itaque  per 
/'  fidem,  et  per  earn  quse  in  Beum  fpes  eft,  majori- 
"  hus  natu  cpifcopis,  aliifque  regni  i}7ajcrihus^  retroacli 
*'  ter/iporis  injinuato  JiatUy  dignitates  reqiiijita  palam 
"  prolata  fitnt,  et  fwimnGnim  in  regno  ■■virorum  tejli- 
"  moniis  prcpalata.'"  It  is  not  improbable,  that 
fome  old  magiitrates,  well  acquainted  with  the 
ancient  culloms  in  judicial  proceedings,  were 
fummoned  to  parliament  with  a  particular  view 
to  this  enquiry,  namely,  zhe  feniores  in  quavis  pra- 
fedlura :  and  very  poffibly  the  oldeft  magiftrates  in 
towns  and   boroughs  may  have  been  their  repre- 

fentatives 
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fentatives  in  the  times  of  Henry  the  Second*     I  B  O  O  K  If. 
would  here  obferve,  that  if  the  omiffion  of  naming''        " 
reprefentatives  of  counties,   cities,  or  boroughs,  in 
the  defcriptions  of  this  council,  be  taken  as  a  proof 
that  none  were  in  it,  that  proof  will  hold  as  ftrong 
to  (hew,  that  no  tenants  in  capite  of  the  king  vi- 
ferior  to  barotis  were  prefent  therein  :    but  that  all 
who  held  of  the  king  in  capite  had  a  right  to  be 
TpvQCcnt  in generali  cc?idl:o,  which  this  is  faid  to  have 
been,    has    before    been    proved    from    Records. 
Among  thefe   tenants  there  were  manv,    who,  in  See  the  not* 
King   Henry  the  Firft's  charter,  are  diftinguifhed  °^  ^J^,  f.;5,°;^- 
from   barons.      "  Siquis   baroniirn   meorum^  comi-King  John, 
**  turn,   vel   alioriiin   q^.d   dc  rm   teuent,    mortuus  g"^^^^^' 
*'  fuerit,'*&c.     And  again,  in  another  claufe,  "  Si- 
*'  quis  baronum  vel  alicrum  hominum  meoruni  niium 
*'  fuum    nupcum   tradere  voiuerir,"  &c.     And  a 
contemporary  author  fays,  that  to  the  parliament 
of  Northampton,  where  Becket  was  arraigned,  alL 
the  tenants  in  chief  were  fummoned.     *'  In  caftroy-  S.^p^an. 
*'  Northamtonis  folemne  ftatuens  (rex)  celebrare3^^lJ^J^/^•* 
"  concilium,  omnes  qui  de  rege  tenebant  in  capite  ties  of  Ho- 
*'  'fuandari  fecit. ''     Whereas  many  other  writers,  in"°^^/^"  "• 
defcribing  that  parliament,  mention  only  prelates,  see'aifo  Roc 
earls,  and  barons.     Indeed  the  hiftorians  of  this  and  ^}:^\-  ^?  ^: 

,'-.,,.  r  1  J  \  '  c  III-  Qorlo.  ic 

the  rollowing  century   leldom   take  notice  or  any  Brady's  An- 
but  the  greater  nobilit}'  in  parliamentary  councils.  I'-ver  to  Pet^^, 
And  from  this    filence  a  negative  argunlent    has^"   ^° 
been   drawn  againft  the  exigence  of  any  others  in 
fuch  afiembiies.     But  this  proof  is  overturned  by 
pofitive  teilimonies  from  other  contemporary  hifto- 
rians, and  fometimes  from  themfelves. 

Thus  Matthew  Paris,  in  the  defcriprion  he  gives  v.  m.  Par's, 
of  a  parliament,  which  he  terms  a  incji  general  ^//f, "- -  ■^■^-  ^*-^- 
in  the  thirtieth  year  of  King   Henry    the  Third, 
mentions  none  of  the  laity,  but  earls  and  barons  \ 
and  none  of  the  clergy,  but  bidvops,  abbots,   and 

Vol.  IH.  "'     ^  f  priors. 
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BOOK  II.  priors.     "  Medio  vero  Qiiadragefimie,  edido  re- 

'^ >/ '  "  gio  convocata,  conven'it  ad  parliamentum  genera" 

"  UJftmutn  totius  regni  Anglic ani  totalis  nobilitas  Lon- 
"  dim,  videlicet,  pralatorum,  i^^  ahhatum  et  prio- 
'*  rum,  quam  epijcoporum ;  comiium  quoque  et  baro- 
"  num,  ut  de  ftatu  regni  &c.  contreftarent.'*  A 
ftronger  paflage  can  fcarcely  be  found  in  any  writer^ 
to  countenance  the  opinion,  that,  fo  late  as  in  the 
thirtieth  year  of  King  Henry  the  Third,  our  moji 
general  parliaments  confifted  only  of  the  nohility  of 
the  kingdom  ;  and  that  by  the  nobility  none  were 
meant  but  prelates,  earls,  and  barons.  Yet  this 
very  author  will  himfelf  furnilh  an  evident  proof, 
that  in  this  fame  parliament,  not  only  all  the 
tenants  in  chief,  but  the  whole  clergy  and  people  v/erc 
prefent,  and  participant  in  the  ads  done  therein, 
p.  469.  por  he  tells  us,  that  when  the  king  had  laid  before 
his  parliament  feveral  articles,  "  fuper  gravamini* 
*'  bus  et  oppreilionibus  ecclefise  et  regni  fui,  &c. 
"  Hsec  attendentes  univerfi  ac  finguli  unanimiter 
*'  confenferunt,  ut  adhuc,  ob  reverentiam  fedis. 
'^  apoftolicse,  D.  Papje  humiliter  ac  devote,  tarn 
"  per  epiftolas,  quam  per  folemnes  nuncios,  fup- 
**  plicarent,  ut  tarn  intolerabilia  gravamina  et  ju- 
"  gum  fubtraheret  importabile.  Scripferunt  igitur 
"  D.  Papae  in  hsc  verba."  He  then  recites  the 
letters  they  wrote  to  the  pope,  of  which  the  firft 
is  from  the  biihops  of  the  province  of  Canterbury ; 
the  fecond  from  all  the  abbots  and  priors  of  Eng- 
land in  the  name  of  themfelves  and  their  convents  ; 
and  the  third  runs  in  thefe  words :  "  SandlilTimo 
*'  &c.  Devoti  filii  fui,  comes  Cornubias  Richar- 
"  dus,  Simon  de  Monteforti,  comes  Legreceftrias, 
"  de  Boun  comes  Hertfordise  et  Effexise,  R.  le 
"  Bigod,  comes  Norfolki^,  R.  comes  Gloverni^ 
"  et  Herefordise,  R.  comes  Wintoni^,  W.  comes 

*'  Albemarli^» 
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"  Albemarlise,  H.  comes  Oxonienfis,  et  alii-  totius^OOK  II. 
"  regni  Anglic  barones,  proceres,  et  magriaces,  ac'''^"^       '' 
**  nobiles  poriuum  'maris  habitaioreSy  nee  non  et  derm 
*'  et  populus   univerfus   ialutem/'   &c.     Here  the 
inhabitants  of  the  Cinq^ue  Ports  (of  whom  no  men > 
tion  was  made  in  tiie  dercripeion   above  given)   are 
added  to  the  barons  and  other  nobles  and  chief  men  of 
the   kingdom^  as   concurring    in    this  epiftie ;  and, 
over  and  above  all  thefe,  the  whole   clergy  and  peo- 
ple.    Many  other  inflances  may  be  given,  how  lit- 
tle ftrefs  ought  to  be  laid  on  the  filence  of  writers  in 
the  (hort  and  inaccurate  accounts  of  great  councils 
or  parliaments,  which   we   commonly   meet  with, 
during  this  period  of  our  hiftory,  for  the  determin- 
ing of  this  queftion  ;    but  I  will  only  produce  one 
more,  from  the  Annals  of  Burton,  which,  fpeaking 
of  a   parliament   held  in  the  thirty-ninth   year  of 
Henry  the  Third,  defcribe  it  thus  :  "  Poll  feftum  S.  v.  Ann.  Bur- 
"  Michaelis  autem  tenuit  rex  parliamentum  fuum  ^°""  ^^^  ^""' 
•'  apud  Weftmonafterium,  convocatis  ibidem  epif-  Hift/of'con- 
**  copis^  abbatibuSi  et  prioribus,  comitibus  et  baroni-  'O'^^c.  p.  345. 
"  bus^  et  totius  regni  majoribus^^     "  From  whence 
*'  (fays  Dr.  Hody)  one  would  at  firll  fight  con- 
*'  elude,  that  the  inferior  clergy  were  not  prefenr* 
*'  But  from  hence  it  appears,  that  we  ought  not  to 
'*  rely  on  fucli  kind  of  enumerations.     For  imme- 
*^  diately  it  follows,  "  In  quo  petebat  a  clero  de 
*'  laicis  feudis  fuis  fibi   fuffragium    exhiberi   &c* 
*'  difponens,  de  fuo   confilio  iniquo,  hoc  prius  a 
'*  clero,  ec  poftmodum   a  populo  majori  et  minori 
**  extorquere.     Epifcopi    vero,    abbates,    priores» 
*'  et  procwratores,    q^ui  ibidem  pro  iiniverfitate  affue" 
''  r««/,  nolentes  hujufmodi  exadtioni  adquiefcere,'* 
&:c. 

If  thefe  pfo6lors,  who  were  there  for  the  whole 

body  of  the  clergy,  had  not  been  thus  expiefsly 

F  f  a  named 
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BOOK  II.  named  in  the  following  paragraphs,  together  with 
'  *  thepopulus  minor, ov  commons,  the  foregoing  defcrip- 
tipn  might  have  been  brought  tp  confirm  Dr.  Brady's 
affertion,  that  none  but  tenants  in  chief  were  to  be 
found  in  our  parliaments  before  the  forty-ninth  of 
Henry  the  Third  :  whereas  now  we  are  aflfured,  by 
the  teftimony  of  thefe  annals,  that  even  this  mode  of 
reprefentation  had  taken  place  before  that  time. 
Indeed  the  learned  Dr.  Wake,  in  his  book  againft 
Atterbury,  on  the  ftate  of  the  Church  and  Clergy 
of  England  (p.  202.),  fuppofes,  that  the  proflors 
here  mentioned  were  not  prefent  in  parliament,  but 
only  in  a  legatine  council  held  at  the  fame  time. 
This  is  fetting  afide  the  authority  of  thofe  Annals, 
becaufe  they  difagree  with  his  hypothefis.  But 
how  could  the  writer  of  them,  who  lived  himfelf  at 
that  time,  have  made  fuch  a  miftake,  if  no  proc- 
tors for  the  clergy  had  ever  come  to  parlia- 
riient  before  the  tw^enty-third  year  of  Edward  the 
Fijft  ?  ^ 

Having  thus  /hewn  the  infufficiency  of  the  ar- 
gument drawn  by  many  eminent  writers,  againft 
the  prefence  of  the  commons  in  our  ancient  legifla- 
ture,  from  the  general  filence  of  the  hiftorians 
who  lived  in  thofe  times,  I  Ihall  proceed  to  lay  be- 
fore the  reader  fuch  defcriptions  of  parliaments  in 
the  reign  of  Henry  the  Second,  as  feem  to  contain 
V.  Api?end.  a  degree  of  pofitive  evidence  which  may  give  light 
%ift!ii6.  ^°  ^^^  queftion.  Gilbert  Foliot,  biihop  of  Lon- 
don, in  the  letter  to  Becket  abovementioned, 
where  he  is  fpeaking  of  a  parliament  convened  at 
Northampton,  for  the  trial  of  that  prelate  and  other 
bufinefs  of  the  kingdom,  fays,  "  Convenit  fopulus 
"  ut  vir  unus :"  It  would  be  a  great  force  on  the 
natural  meaning  of  the  word,  to  conftrue  populus 
here  as-  comprehending  only  the  nobility  and 
-        '  tenants 
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tenants  in  chief  of  the  crown.  At  the  fame  time  itBOO  K  II. 
is  evident,  that  the  whole  body  of  the  people  (which  is '  -  * 
the  proper  and  obvious  fenfe  of  the  term)  could  not 
have  affembled  in  that  town  or  caftle,  otherwife 
than  by  fome  mode  or  reprefentation.  Such  indeed 
of  the  inferior  clergy,  or  lay-freeholders,  as  refided 
in  or  near  Northampton,  might  be  perfonally 
there,  confufe  et  permixtim  \  but  they  whofe  abode 
was  far  diftant,  and  large  communities  of  men, 
could  only  come  thither  by  procurators,  or  repre- 
fentatives.  And  in  this  way  the  exprelTion,  conve- 
nit  popidus  ut  vir  unus,  is  intelligible  and  juft.  The 
bifhop  of  London,  after  having  mentioned  this 
great   attendance  at  Northampton  in  confequence  , 

of  the  king's  fummons,  goes  on  in  thefe  words : 
"  Et  ajfidentihus  fthi  quorum  id  dignitati  congruehat  et 
''  ordini,  quod  didlum  eft  fuper  exfpreto  mandato 
*'  fuo,  in  querelam  adverfus  vos^  ufus  qua  decuit 
"  modeftia  et  venuftate,  propofuitJ'*     A  diftindlion 
is  here  made  between  the  different  ranks  and  orders 
of  men  comprehended   before  under  the  general 
word  populus.     It  is  faid  that  thofe,  to  whofe  digni- 
ty and  rank  it  belonged,  fitting  near  to  the  king,  he 
modeftly  laid  before   them   his  complaint  againft 
Becket :    which  implies  that  others  were  prefent, 
who  were  not  of  a  rank  and  dignity  to  be  feated  in 
this  affembly.     Of  the  courfe  of  the  proceedings  I 
fhall  fay  more  in  another  part  of  this  work.     It 
will  be  fufEcient  here  to  obferve,  that  the  bufmels  v.  Brompt. 
of  this  affembly,  which  Brompton  expre/sly  calls  Chron.^fub. 
parliamentum^  and  which  certainly  was  more  than 
the  ordinary  curia  regis,  appears  not  to  have  been 
confined  to  the  trial  of  Becket :    for  a  contempo- 
rary author  informs  us,  that  a  fcutage  was  fettled 
in    it,    for   railing   foot   foldiers   to   be  employed  y.  Stephanid. 
againft  the  Wellh.     And  it  is  probable,  that  other  xijoJ^f^f' 
matters  were  alfo  confidered  in  it,  as  the  meeting 

F  f  3  was     , 
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BOOK  II.  was  fo  general;  though  the  hiftorians,  being 
monks,  are  fo  taken  up  with  the  affair  of  Becket, 
that  they  have  omitted  to  mention  them.  In  the 
author  laft  cited  we  find  thefe  words :  "  Confulen- 
"  tibus  epifcopis,  comitibus,  et  baronihus  Anglia; 
*-^  omnibus^  Normania  phiribus.^*  I  prefume  that 
thefe  Norman  barons.^  who  are  mentioned  here  as 
conftiUing  with  thofe  of  England  in  this  parliament, 
had  lands  and  honors  in  the  kingdom  ;  for  the 
writer  takes  no  notice  of  it  as  an  irregularity.  Roger 
de  Hoveden,  in  his  account  of  the  tranfadions  in 
this  council  relating  to  Becket,  has  thefe  words : 
"  Etcum  veniflet  ad  aulam  regis,  defcendit  et  ipfe, 
"  crucem  fuam  bajulans,  et  intravit  domum  regis. 
'^  Deinde  intravit  exteriorem  cameram  folus,  por- 
^^  tans  crucem  fuam.  NuUus  enim  fuorum  feque- 
'^  batur  eum.  Et  cum  intraffet,  invenit  plebem 
'*  mult  am  in  ed,  /edit  que  inter  illos  :  rex  autem  erat 
**  in  fecretiori  thalamo  cum  fuis  familiaribus,"  This 
is  exa(ftly  agreeable  to  Eadmer's  account  of  the 
parliament  at  Rockingham  caftle,  where  the  king 
was  infecreto  regio  cum  principibus,  and  the  multi- 
tudo  populi  was  in  the  body  of  the  church  belong- 
ing to  the  caftle.  Hoveden  afterwards  calls  this 
outward  room  curia.  And  in  the  paffage  above- 
cited  he  fays  the  archbifhop  fat  down  among  the 
commons,  invenit  plebem  multar/iin  ed^feditque  inter 
illos:  which  he  furely  would  not  have  done,  if 
they  had  been  a  mere  mob.  Another  author  of 
that  age  (Alanus  in  Quadrilogo)  fays,  that  the 
king  expedled  him  in  this  outward  chamber, 
where  Roger  de  Hoveden  tells  us  the  multa  plebs 
was  affembled  j  but  that,  upon  his  coming-in 
armed  with  the  crofs,  the  king  retired  into  an  inner 
room.  "  Intraturus  cameram  regis,  ubi  eum  rex 
?'  pr^ftolabatur,  ad  oftium  ipfum  a  crucis  bajulo 
*'  crucem  accepit,  et  palam,  cundis  yidentibus, 
5  **  ip^e 
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*'  ipfe  eam  bajulavit,  &c.  Audiens  autem  rexSOOK  If. 
^'  archiepifcopum  armatum  venire,  &c.  citius  re- 
"  cejfit  in  conclave  interius/*  It  is  of  no  importance 
to  the  point  I  am  confidering  now,  which  of  thefe 
authors  is  right  in  this  particular :  but  from  both 
accounts  it  appears,  that  the  chamber,  in  which 
Hoveden  fays  the  plebs  was  aflfembled,  was  the 
great  chamber  of  the  parliament.  And  the  words 
of  Gervafe  of  Canterbury  are  much  the  fame  with 
thofe  above- cited. 

In  the  year  1188,  a  great  council,  or  parliament, 
was  held  by  Henry  the  Second  at  Gedington  neat 
Northampton,  in  which  a  very  heavy  tax  was  laid 
upon  the  whole  nation  for  the  Crufade  againft  Sa- 
ladin.  Hoveden  fays,  "  Rex  magnum  convoca- 
*'  vit  concilium  epifcoporum,  abbatum,  comitum, 
*'  et  baronum,  et  aliorum  muUorum^  tarn  clericorum' 
*'  quam  laicorum."  From  thefe  words  compared 
with,  and  explained  by  other  paflages,  which  I  have 
cited  before,  we  may  fuppofe  that  this  parliament, 
the  lafi  of  Henry  the  Second,  had  in  it  all  the  inferior 
orders  of  freemen  both  clergy  and  laity  ;  that  is, 
fome  of  each  order.  :, 

The  reader  may  enquire,  in  what  manner  the 
opinion  of  the  people  was  taken,  when  they  were 
aflembled  in  the  confufed  and  irregular  multitudes  ~ 
before  defcribed.  Of  this  I  find  no  account  that  is 
abfolutely  certain  ;  but  a  very  probable  conjedure 
may  be  drawn  from  a  pafTage  in  the  Continuation 
of  the  Hiftory  of  Florence  of  Worcefter  by  another 
ancient  writer.  Defcribing  a  fynod  held  at  Wefb- 
minfter,  in  the  year  eleven  hundred  and  twenty- 
five,  he  fays,  "  that  all  the  prelates  were  there 
"■  cum  innumerd  cleri  et  popuii  multitudine."  He 
then  recites  the  feveral  canons,  or  decrees,  which 
they  made,  and  concludes  them  all  with  this  form 
F  f  4  of 
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BOOir  II. of  words  thrice  repeated,  "  Placet  vobis  ?  Placet ;" 
^^  "^  'which  undoubtedly  was  the  manner  of  afking  and 
giving  votes  made  ufe  of  in  that  fynod  •,  from 
which  we  may  reafonably  infer,  that  the  fame  was 
ufed  in  our  parliaments,  the  rcfemblance  between 
thofe  and  fynods  being  then  very  great.  So  late  as 
See  Pariia-      in  the   twenty-eighth  year   of  King   Edward  the 

ftor^"7-  301-  '^^^^'^»  ^^  ^"^»  ^^"^^  ^^^  commons  were  told  by 
the  lord  chamberlain,  in  the  prefence  of  the  lords, 
that  there  were  great  hopes  of  bringing  about  a 
peace  between  England  and  France,  by  means  of 
certain  commiffioners  appointed,  on  both  parts,  for 
that  purpofe  :  but  yet  the  king  would  not  conclude 
any  thing  without  the  confent  of  his  lords  and  com- 
mons ;  wherefore  he  demanded  of  them,  in  the 
king's  name,  whether  they  would  afTent  and  agree 
to  a  peace,  if  it  might  be  had  by  treaty  ?  to  which 
the  commons  anfwered  with  one  accord,  that  what 
Ihould  be  agreeable  to  the  king  and  his  council  in 
making  of  this  treaty  would  be  fo  to  them  :  but 
being  afl^ed  again,  whether  they  confented  to  a  per- 
petual peace,  if  it  might  be  had,  they  all  unani- 
moufly  cried  out,  Ouy,  otiy.  Ay,  ay.  Mr.  Tyrrel 
obferves  upon  this,  that  parliamentary  proceedings 
were  not  then  reduced  to  that  form  and  regularity 
which  they  have  been  brought  to  fmee  that  time ; 
the  commons  here  giving  their  opinion  viva  voce^ 
and  in  the  prefence  of  the  lor<tls,  to  what  the  king 
demanded. 

?.  288.  But  the  ajembly  of  the  nobles  was  convened 
with  mere  eafe^  and  appears  to  have  a^ed,  not 
only  as  a  council  of  Jlate  and  fupreme  court  of 
judicature,  hut,  as  being  authorifcd,  by  permijfton 
and  common  confent,  to  exercife  fame  degree  of 
parliamentary  power.,  the  limitations  of  zvhicb 
were  not  accurately  defined. 

3  The 
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The  words  of  Sir  H.  Spelman  on  this  fubjeaBOOK   IT. 
are  remarkable :    "  Magnum  concilium  plerumque  ^TTT     ^ 
"  intelligitur  de  fummo  illo  concilio  totius  regni  gIoit.^Mag^ 
"  (quod  parliamentum  vocant)  e  tribus  ordinibus  num  Conci- 
**  conftitutum.     Sub  hoc  autem  nomine  confine- ^'^^* 
"  tur  alias  ariftocraticum  illudf   quod  ad  ardua  etiam 
*'  regni  negotia  cogebant  aliquando  reges  veteres  con- 
*'  fimili  brevi  quo  et  ipfum  parliamentum^  fed  prater- 
"  mijfa  plebey  et  minor i  folennit ate.     In  magno  enim 
"  concilio,  quod  tenuit  Edwardus  III,  anno  regni 
"  fui  15,  circa  feftum  tranflationis  Thorns  Mar- 
**  tyris  (quod  erat  7  die  Julii),  nee  40  dierum  ratio 
"  in  ejufdem  fummonitione  habebatur,  nee  baro- 
*'  num  omnium  convocatio  :  fed  cum  in  parliamento 
"  Weftmonafterii  immediate  jam  tum  pr^cedente, 
*'  54  enumerati  effent  (prater  epifcopos)  feculares 
'*  proceres,  hinc  Londini  evocabantur  22  tantum- 
"  modo.     De  magno  confilio  fit  fiepe  mentio  in 
*'  annalibus  noflris  -,  fed  de  quo  pradi5lorum  genere 
*'  intelligendum  fuerit  fape  etiam  dubitatur,    Archiva 
*'  confule." 

The  uncertainty  how  to  diftinguifh  thefe  different 
councils  in  the  accounts  of  ancient  authors,  which 
Sir  H.  Spelman  here  mentions,  has  occafioned 
much  of  the  perplexity  and  variety  of  opinions 
among  learned  men  about  the  fliare  that  the  com- 
mons had  in  the  parliaments  of  this  kingdom  be- 
fore the  forty-ninth  of  Henry  III.  For  a  long  time 
we  can  have  no  affiftance  from  our  archives,  to 
which  he  refers  us;  nor,  when  they  can  be  con- 
fulted,  do  they  always  afford  fo  clear  a  light  as 
rpight  be  defired. 

p.  229.  The  fame  magnificence  in  feafiing  was  con-- 
tinned  by  his  fucceffor^  but  dropt  by  Henry  the 
Firfi, 

The 
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BOOK  IL  The  words  of  William  of  Malmfbury,  from 
whence  1  take  this  account,  are  as  follows  :  *'  Con- 
'^  z'ivia  in  pr^cipuis  iQ?i\\\x.z.\\h\is  furdptuofa  et  mag- 
*'  nifica  inibat.  Natale  Domini  apud  Gloceftriam, 
"  Palcha  apud  Wintoniam,  Pentecoflen  apud  Weft- 
**  monafterium,  agens  quotannis  quibus  in  Anglia 
*'  morari  liceret.  Omnes  eo  cujufcunque  protef- 
**  fionis  magnates  regium  ediftum  accerfebat,  ut 
'*  exterarum  gentium  legati  fpeciem  mukitudinis, 
"  apparatumque  deliciarum  mirarentur.  Nee  ulio 
**  tempore  comior  aut  indulgendi  facilior  erat,  ut 
*'  qui  advenerant  largitatem  ejus  cum  divitiis  con- 
**  quadrate  ubique  gentium  jaclitarent.  ^lem  mo- 
*'  rem  convivandi  primus  fuccejfor  ohfiinate  tenuit,fe- 
**  cundtis  omifit" 

By  the  laft  paragraph  I  do  not  underftand  that 
Henry  the  Firft  laid  afide  the  ufual  meetings  of 
the  nobility,  for  the  difpatch  of  public  bufiners,  at 
Chriftmas,  Eafter,  and  Whitfunday  ;  but  only  that 
he  omitted  the  cuftom  of  feafting  with  them  in  the 
liberal  manner  that  had  been  pradtifed  by  his  father 
and  brother  -,  or,  at  moft,  that  he  did  not  conftantly 
fummon  thofe  affemblies  as  they  had  done. 

P.  231.  Although f  in  the  twenty -firft  year  of  Rich- 
fi.rd  the  Second^  the  commons  had  Jhewn  in  a  peti- 
tion to  the  king,  how  that  before  thofe  times  many 
judgements  and  ordinances,  made  in  the  times  of  the 
progenitors  of  our  lord  the  king  in  parliament,  had 
been  repealed  and  dif annulled,  becaufe  the  ft  ate  of  the 
clergy  were  not  prefent  in  parliament  at  the  making 
cf  the  /aid  judgements  and  ordinances* 
In  this  petition  xht  judgements  may  be  underflood 
to  refer  more  particularly  to  the  prelates,  who  had 
abfented   themfelves  from  trials   in   the  houfe  of 
lords ;    but,  in  the  making  of  ordinances,  the  clergy 
of  the  lower  houfe  were  concerned,  as  well  as  thofe 

of 
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of  the  upper.     Accordingly   it   appears,    that,  in  BOOK  II. 

confequence  of  this   petition,    a  prodor  was  ap-*^ s.'-— ' 

pointed  to  aft  for  them,  as  well  as  for  the  prelates. 
And  Bifhop  Burnet  takes  notice,  that  in  the  fecond 
adl  of  the  lame  parliament  (viz.  in  the  twenty-firft 
of  Richard  II.)  it  is  faid,  "  That  it  was  firft  prayed 
"  by  the  commons,  and  that  the  lords  fpiritual,  and 
*'  the  pro^ors  of  the  clergy,  did  afTent  to  it ;  upon 
*'  which  the  king,  by  the  afient  of  all  the  lords  and 
*'  commonsy  did  enadt  it."  He  adds,  "  That  the' 
*'  twelfth  adl  of  that  parliament  was  a  repeal  of 
*'  the  whole  parliament,  that  was  held  in  the  ele- 
*'  venth  year  of  that  reign  ;  and  concerning  it,  it  is 
"  expreft,  that  the  lords  fpiritual  and  temporal,  the 
"  pro5iors  of  the  clergy,  and  the  commons,  being 
*'  feverally  examined,  did  all  agree  to  it.  From 
*'  hence  it  appears,  that  thefe  pro5iors  were  not  only 
''  a  part  of  the  parliainent^  but  were  a  dijiind  body  of 
**  men,  that  did  feverally  from  all  the  reji  deliver  their 
**  opinions."' 

P.  233.  ^he  prefence  of  the  people  in  the  Saxon 
councils,  and  their  having  had  afhare  in  the  high' 
eji  aSis  of  legijlature  and  government,  even  till  the 
entrance  of  the  Normans,  feems  to  he  proved  very 
firongly  from  the  preambles  of  laws  and  other 
proceedings  of  thofe  counfels,  and  from  the  words 
of  the  heft  hiflorians  who  lived  near  to  thofe 
times. 

The  preface  to  Ina's  Laws  is  thus  tranflated  by 
Wilkins:  '*  Ego  Ina  occiduorum  Saxonum  rex, 
^*  cum  confilio  et  cum  doftrina  Cenredce  patris  mei, 
• '  et  Heddfe  epifcopi  mei,  et  Erkenwoldse  epifcopi 
*'  mei,  et  cum  omnibus  meis  fenatoribus,  tifenioribus 
**  fapientibus  populi  mei,  et  mult  a  etiamfocietate  mini" 
**  firorum  Dei,  confultabam  de  falute  anima  noftr^, 
"  et  de  fundament©  regni  noftri  j  et  juft^  leges,  et 

"  jufla 
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BOOK  II. «  jufla  flatuta,   per  ditionem  noftram,   ftabilita  et 

^ ^ ^  "  conftituta  efient,"  &c. 

By  thefe  words  it  appears,  that  the  Saxon  legif- 
lature  was  compofed  of  the  king,  cum  omnibus  fuis 
fenatoribus^  which  fenators  I  take  to  have  been  the 
nobility  of  the  kingdom,  fuch  as  afterwards  formed 
the  ordinary  council  of  lords  under  our  kings  of 
Norman  race ;  et  ctwi  fenioribus  fapientibus  popuU 
fui,  by  whom  I  underftand  the  deputies  or  repre- 
fentatives  of  the  people,  either  by  eleflion  or  magi- 
stracy;  et  cum  mult  a  etiam  f octet  ate  minijirorum  Dei^ 
which  words  evidently  denote  the  inferior  clerg)'-, 
mentioned  by  Eadmer  as  prefent  in  the  parliaments 
of  his  times. 

V.  Spdman's       Jn  the  year  ^^^,  Ethelwolph,  king  of  the  Weft- 

^noMub  gaxons,  gave  to  the  church  the  tythe  of  his  king- 
dom, *'  cum  confilio  epifcoporum  et  principum^  prsfen- 
''  tibus  et  fubfcribentibus  archiepifcopis  et  cpifco- 
*'  pis  Anglice  univerfis,  nee  non  et  Beorredo  R, 
"  MercicE,  et  Edmundo  Eftanglorum  R.  abbatum, 
'*  et  abbatifiarum,  ducum,  comitum,  procerumque 
*'  totius  terrse,  aliorumque  fidelium  infimta  multitu- 
*'  dine^  qui  omnes  regitim  chirographum  laudaverunt^ 
"  dignitates 'vero  fubfcripferunt."  By  this  lalt  para- 
graph it  appears,  that  the  aft  or  decree  of  the  coun- 
cil was  approved  by  all  prefent,  though  fubfcribed  by 
rone  but  the  nobility,  or  dignified perfons.  The  Sax- 
on conftitution  therefore  required  not  only  the  pre- 
fence,  but  the  approbation  of  the  people,  to  the  enact- 
ing of  a  law  :  yet,  to  mark  the  diftinftion  between 
thefe  and  the  higher  orders  of  the  ftate,  the  nobility 
alone  fet  their  hands  to  the  ad.  The  proceres  to- 
tius terr^e  here  mentioned  will  take  in  all  the  'Thanes^ 
and  perhaps  the  feniores  fapientes  regjii.  By  the 
words  aliorumque  fidelium  infinita  multitudine,  1  un- 
jderftand  an  unlimited  number  of  freeholders,  the 
fame  as  the  populi  numerofttaSy  et  ajjiflentem  monache- 

rum^ 
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rum,  derkorum,  laicorum  numerofam   multlludmemi'^0 OK  IL' 

mentioned  by  Eadmer,  and  the  Fulgus  fpoken  of  by  ' ^ 

the  author  of  the  ads  of  King  Stephen.  The  late 
Sir  John  Fortefcue  Aland,  one  of  the  juftices  of  the 
King's  Bench,  who  was  very  learned  in  the  Saxon 
language  and  legal  antiquities,  fays,  in  his  Preface 
to  the  Book  of  Chancellor  Fortefcue  on  the  dif- 
ference between  an  abfolute  and  limited  monarchy, 
"  thai  whoever  carefully  andjkilftilly  reads  the  Saxon 
"  laivs^  and  the  prefaces  or  preambles  to  them,  will 
*'  find^  that  the  commons  of  England  always  in  the 
**  Saxon  times  made  -part  of  that  auguft  affembly.^' 

There  is  a  remarkable  paflage  in  Henry  of  Hun- v.  h.  Hunt, 
tingdon,  concerning  the  depofition  of  Sigebert,  king  f/| '^^  '  ^^' 
of  the  Weft-Saxons,     "  Sigebcrtus  rex,  in  prin- 
*'  cipio  fecundi  anni  regni  fui,  cum  incorrigibilis 
•*  fuperbizB  et  nequitise  effet,  congregati  funt  pro- 
"  ceres  ^t  populus  totius  regni,  et  provida  delibera- 
"  tionCy  et  unanimi  confenfu  omnium^  expulfus  efi  a 
"  regno.     Kinewelf  vero,  juvenis  egregius,  de  regia 
"  itirpe  oriundus,  eled:iis  efi  in  regem"     Here  we 
fee  that  the  Saxon  people  concurred  with  the  nobi- 
lity, both  in  depofing   and    elefting  a  king,  and 
that  it  was  not  done  in  a  tumultuous  manner,  but 
provida    deliberatione    et   unanimi   confenfu,    words 
which    exprefs   a   parliamentary    deliberation   and 
confent.     Henry  of  Huntingdon  wrote  early  in  the 
reign  of  Henry  the  Second,  when  the  memory  of 
the  Saxon  cuftoms  could  not  be  worn  out  in  Eng^ 
land,  and  certainly  took  this  part  of  his  hiftory 
from  fome  more  ancient  chronicle.     The  words  are 
alfo  tranfcribed  by  Roger  de  Hoveden,  in  his. An- 
nals, without  any  correction. 

Sir  H.  Spelman  fays,  "  it  feemeth  by  thofe  fy* 
*'  nods  that  were  holden  in  the  times  of  the  Saxo'o 
**  kings,  and  by  fome  after  the  Conquefl,  that  great 
*'  numbers  of  the  common  people  fiockt  thither"  .  for 

it 
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BOOK  II.   It  Is  faid  in  ann.  102 1,  ^*  cum  quamplurimis gregartts 
^  **  militibuSf  ac  cum  populi  multitudine  copiofa.**    And 

ann.  1126,  "  innumeraque  cleri  et populi  multitudine :^^ 
and  fo  likewife  in  ann.  1138,  and  other  fynods  and 
councils.  By  what  order  or  limitation  this  innumera 
populi  multitudo  came  to  thele  affemblies  appeareth 
nor.     (See  Spelm.  of  Parliaments,  p.  64.) 

Lib.  lii.  f.  56.       William  of  Malmfbury,  in  a  paffage  I  have  cited 
before,  relates  an  anfvver  fent   by  Harold   to  the 
duke  of  Normandy's  charge  of  his  having  broken 
the  oath,  by  which  he  had  promifed  to  aid  that 
prince  in  his  pretenfions  to  England.     The  words 
are  thefe :    "  De  regno  addebat  prsefumptuofum 
*'  fuifle,  quod  ahfque  generali  fenatus  et  populi  con- 
"  ijentu  et  edi5io  alienam  illi  heereditatem  juraverit.'' 
This  is  a  plain  declaration,  that,  by  the  Saxon  con- 
flitution  eftablifhed  in  England,  the  people^  as  well 
as  the  nobles,  had  a  right  to  be  called  to  the  general 
ajfembly,  upon  affairs  of  great  moment,  and  to  join 
in  the  edihs   made   there;    fo  that,  without  their 
confent,  the  fucceflion  to  the  crown  could  not  be 
difpoled  of.     It  is  obfervable,    that  the  hiftorian 
ufes  the  word  fenatus  in  the  fame  fenfe  as  we  find  it 
in  the  before-cited  preamble  to  the  laws  of  King 
Ina,  for  the  ordinary  affembly  of  the  nobles,  which 
he  diftinguifhes  from  the  people,  but  fuppofes  that 
the  latter  ought  to  be  joined  to  the  former,  in  order 
to  compofe  the  entire  legiflature  and  great  council 
of  the  nation  upon  extraordinary  occafions.     This 
was  agreeable  to  the  cuitom  alcribed  by  Tacitus  to 
the  Germans,  from  whom  they  fprung  :*'£)<?  «?/- 
«  noribus  rebus  principes  confultant,  de  majorihus  cm- 
**  nes ',  ita  tamen,  ut  ea  quoque^  quorum  apud  ple~ 
**  hem  arbitrium  efi,  apud  principes  pertra^entur^'* 
And  I  think  it  apparent,  that  the  fame  form  of  go- 
vernment continued  in  England  during  the  reigns 
of  all  the  kings  treated  of  in  this  work  j  fome  clear 

traces 
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traces  of  it  remaining  till  much  later  times.  But, BOOK  11, 
as  the  feudal  fyftem  was  more  favorable  to  the  ^-—"y—^^ 
ariftocratical  than  to  the  popular  power,  the  lejfer 
fenate  by  degrees  ufurped  much  of  the  authority 
that  belonged  to  the  greater ;  and  even  in  the 
general  affemblies  the  nobles  were  fo  predominant, 
as  to  leave  the  people  little  power,  till  the  relaxa- 
tion of  that  fyftem,  the  encreafe  of  wealth  among 
the  commons,  and  other  changes  in  the  poli- 
tical ftate  of  the  kingdom,  which  it  would  take 
up  too  much  time  to  enumerate  here,  gave 
more  regularity  and  a  better  balance  to  the  whole 
legiflature. 

We  are  told  by  the  Book  of  Ely,  that,  in  Ed-^j.J^^^j°^^^-  .. 
ward  the  ConfefTor's  reign,  the  brother  of  an  ab-  c.  xi/ 
bot,  though  nobly  born,  could  not  be  reckoned  laic's  Hift, 
among  the  nobility  of  the  kingdom,  becaufe  he  ^JiY  pJ^'J'J',.^ 
had  not  an  eftate  of  forty  hides  of  lands.  "  ^oniam 
**  tile  quadraginta  hidarum  dominium  minime  ohtineret^ 
**  inter  -proceres  tunc  numerari  non  potuit  :^*  and 
therefore  he  was  refufed  by  a  lady,  whom  he 
fought  in  marriage,  till  his  eftate  was  encreafed  to 
that  magnitude  by  grants  of  land  from  his  brother. 
This  paffage  is  remarkable,  becaufe  it  ftiews  that 
a  certain  portion,  and  that  a  very  large  one,  of 
landed  property  in  dominio  was  a  neceflary  qualifi- 
cation, under  the  Anglo-Saxon  government,  to 
..admit  any  perfon  to  the  rank  and  degree  of  noMlity, 
Whether  this  continued  under  the  Normans  I  find 
no  proof;  but  it  muft  be  obferved,  that  no  argu- 
ment can  be  juftly  drawn  from  hence,  that,  to  be 
qualified  for  a  place  in  the  Saxon  great  council,  or 
witenagemoty  it  was  requilite  to  be  lord  of  forty 
bides  of  land.  Nothing  like  it  is  faid  here,  nor 
does  fuch  a  notion  agree  with  any  accounts  that 
are  given  us  of  that  aftembly  in  the  writings  or  re- 

cords 
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BOOK  II.  cords  of  thofe  times*  But  if  the  lejfer  fenate  tvas 
compofed  of  none  but  the  proceres,  as  there  is  reafon 
to  believe,  this  palfage  will  be  a  proof,  that,  with- 
out fuch  an  eftate  or  lordihip,  no  perfon  could  fit 
there. 

P.  234.  For  the  property  of  the  commons  was  fo 
unequal  to  that  of  the  nobles,  and  the  feudal  obli- 
gations of  the  inferior  landholders  to  the  lords  they 
held  under  created  fuch  a  dependance  of  the  former 
on  the  latter,  that,  although  in  the  idea  and  fcheme 
of  the  government  a  popular  power  was  mixed 
with  the  regal  and  arifiocratical,  yet,  in  reality^ 
the  fcale  of  the  people  was  not  weighty  enough 
to  make  a  proper  counterpoife  to  either  of  the 
other* 

All  this  muft  be  very  evident  to  any  perfon  who 
reads  the  hiflory  of  this  kingdom,  or  looks  into  its 
laws.  But  another  reafon  may  be  added,  to  account 
for  vv'hat  appears  in  many  roils  of  parliament,  long 
after  the  period  contained  in  this  v;ork,  that  the 
commons  declined  to  give  their  opinion  or  advice 
to  the  crown,  in  certain  matters  of  (late,  and  fub^ 
mitted  their  judgement  thereupon  to  the  king  and 
his  co''uncil,  or  to  them  and  the  lords.  While  the 
reprefentatives  oi  cities,  towns,  and  boroughs,  were 
chofen  only  out  of  peribns  refiding  therein,  they 
were,  for  the  moft  part,  people  of  low  degree  and 
condition,  whofe  education  and  way  of  life  ren- 
dered them  very  unfit  to  judge  of  arduous  queftions 
concerning  foreign  affairs,  and  treaties  with  foreign 
Itates.  Accordingly  we  find,  that,  in  the  feventh 
of  King  Richard  the  Second,  the  commons  being 
much  preit  to  give  tlieir  opinions  on  a  treaty  of 
peace  with  France,  before  the  conclujion  thereof,  de- 
clared, they  knew  not  what  to  fay  ;  becaufe  in  the' ar* 

ticks 
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iicks  were  contained  many  terms  of  the  civil  law  zvhich  BOOK  II. 

they  tmderfiood  not;  and  in  the  fevcnteenth  of  the* « "* 

fame  king,  they  pleaded  want  of  capacity  to  give 
their   judgement  or  advice    on    the    articles    of  a 
peace,  in  which  were  contained  the  law-terms  of 
homage  lige,  fouveraintc,  et  rejfort,  for  which  they 
referred  themfelves  to  what  the  lords,  knights.,   and 
judges,  had  before  agreed  upon.  Here  we  fee  that  the 
knights  of  /hires  were  not  fuppofed  to  be  under  the 
fame   incapacity  as  the  reft  of  the  commons.     It 
was   therefore  an  alteration  very   beneficial  to  the 
importance  of  the  commons  in  parliament,  when 
gentlemen  of  liberal   education    were  admitted  to 
ferve  for  cities,  towns,  and  boroughs.     The  revi- 
val of  learning  in  the  fixteenth  century,  and  diffu- 
fion    of   it  among   the    gentry    during     the    next 
hundred  years,  contributed  alfo  to  fill  the  houfe  of 
commons  with  able  and  knowing  men,  who  had 
no  need  to  have  recourfe  to  the  other  houfe  of  par- 
liament, or  to  the  king's  council,  for  the  explain- 
ing of  terms  of  law,  or  the  articles  of  a  treaty  with 
any  foreign  power.     But  it  will  be  proper  to  ob- 
ferve,  that  even  in  the  earlieil  times,  fo  far  back  as 
we  have  any  rolls  of  the  parliament,  all  the  com- 
mons appear  to  have  given  their  advice  with  great 
freedom  in  matters  concerning  the  internal  govern- 
ment and  order  of  the  kingdom.     What  they  de- 
clined to  advifc    in,    upon    fome   occafions,    were 
queftions  that  related  to  the  making  of  peace  or 
war ;  as,  for  inftance,  in  the  twenty-firft  and  twenty-  See  the  RolTs 
eighth   years  of  King  Edward    the    Third;    and °^ *°^^  y^rs 
fixth,  feventh,  and  feventeenth,  of  Richard  the  Se- 
cond.    In  one  of   thefe,  namely,   the   feventh  of 
Richard  the  Second,  they  were  told  by  the  chan- 
cellor, "  that  he  was  to  fhew  them  certain  articles, 
wherein,  although  the  king  himfelf  might  well  con- 
clude, yet,  for  good  will,  he  would  not,   without 
Vo  L.  III.  G  e:  "  their 
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BOOK  tV^J'  their   knowledge   and   confent.'"      To    this    they 

'      '  X '.anfwered,    not   imprudently,   that   it  befeemed   not 

them  'to.  intermeddle  with  their  ccuncll  therein^  and  re- 
ferred ti:  to  the  king  and  council.     Certainly  there 
was  a  great  difference  between  exercifmg  the  pro- 
per parliarrientary  power  of  judging  of  the  articles 
of  a  peace  concludedj  and  of  calling  the  minifters 
to  account  if  'they  had  advifed  the  king  ill  in  the 
exercife  of  his  'prerogative,  or  authorifing  them  to 
conclude  particiilar  articles  by  a  previous  advice. 
But  in  all    thefe   inftances  it  is  femarkable,    how 
great  a  regard  was  Ihevvn  by  thefe  kings  to  their  ' 
parliaments,  even  in  points  which   belonged  to  the 
royal  prerogative !  Such  a  condufl  in  fuch  a  prince 
as  Edward  the   Third,   crowned  \v\x\\  viftory  and 
■with  glory  above  all  other  monarchs,  is  an  evident 
indication,  that  to  govern  by  parliaments  has  been 
the  policy  of  this  kingdom  tinder  the  tvifcft  and  beft 
kings,  from  the  earlieft  times* 
See  Hume's         A  late  author    has    cited    Sir   Robert    Cotton's 
P  d  "'  ^"^"  Abridgement  of  the  Records  in  the  Tower,  to  (hew 
vol.  ii.  note,    that  the  commons,  in  thole  um^s,  were  much  below 
the  rank  of  legiflators.     He  fays,  "  the  king  told 
"  the  commons,  that  they  were  only   petitioners, 
"  that  is,  they  had  not  any  prober  legiflative  authority.^"* 
But  I  will  give  the  whole  paffage  as  it  ftands  in  the 
book  itfelf,  that  the  reader  may  judge  on  what  au- 
See  Cotton's    thority  this   conftrndion  is  founded.     The  words 
Ai)ricigcmeaL  ^^^  x\-\t{t '.  "^  The  dukc  of  Yotk,  and  earl  of  Nor- 
fn  tl  Towtr, "  thumberland,  and  others  of  the  blood  of  the  arch- 
p.  392  "  biihop  of  Canterbury,  pray  the  king,   that  the 

J  Hen.  IV.  t<  {y^xYit  atchbiHiop  might  have  his  recovery  againft 
"  Roger  Walden,  for  fundry  wafles  and  fpoils 
*«  done  by  the  faid  Roger  in  the  archbiflioprick 
*'  aforefaid,  whereto  the  king  granted,  and 
**  thanked  them  for  their  motion.  The  commons 
"  on  the  3oih  of  November  pray,  that,  ferafmuch 

"  ai 
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*^  its  thsy  wete  not  made  privy  to  the  judgement  afbtt^  BOOK  if. 

"  faid^  no  record  he  made  to  charge  or  to  make  theni  ' "   '^       ' 

"  parlies  thereunto  -,    whereupon  the  arehbifhop  of 

*'  Canterbury,   by  the  king's  commandment^  an-^ 

"  fweredj  that  the  commons  were  oyily  petitioners^ 

"  atld  that  all  judgements  appertain  to  the  king  and 

**  to  the  lords ;     unlefs  it  were  in  jlatutes^  grants^ 

**  fuhfidies,  and  fuch  like,  the  which  the  king  would 

"  from  that  time  caufe  to  be  cbferved."     h  is  evi-^ 

dent^  that  the  legijlative power  of  the  commons,  inftead 

of  being  denied^  is  tx'pxQkly  cojifirmed  by  this  anfwer. 

They  are  truly  told,  that  the  power  o^  judicature 

appertains  not  to  them,   but  to  the  king  and  the 

lords ;    and  this  was  the  queftion  to  which  theif 

prayer  related  :   but  in  Jtatutes  they  were  to  judge^ 

as  well  as  in  grants,  fubfidies,  &c.     Certainly  their 

being  petitioners  was  no  argument  of  their  not  being 

kgijlators  :  fince  the  courier  of  proceedings  then  wasj; 

that  their  petiHons,  if  aflented  to  by  the  lords  and 

the     king,     fhould     be    turned    into   jlatutes ;    as 

all  the  old    records   of  parliament   unqueltionably 

ihcvv. 

P.  2^5.  ^he  execution  of  all  laws  was  entrtified  to 
the  king ;  and  none  could  be  made,  repealed^  or  aU 
teredo  without  his  aff'ent. 

This  has  been  always  the  royal  prefogative  iri 
this  kingdom  :  but  the  difpenfing  with  laws  began 
no  earlier  than  the  reign  of  Henry  the  Thircij  by 
an  infertion  of  the  claufe  of  non  obfiante  into  grants 
and  patentsi  after  the  example  of  the  papal  power* 
Matthew  Paris  calls  this  detejiabilis  adjeofio ;  and 
what  the  king's  judges  at  that  time  thought  of  ic 
appears  from  this  paifage  in  the  fame  contemporary 
hiliorian*  "  Quod  cum  comperlllet  quidam  vir 
*'  dilcretus,  tunc  jujiiciarius,  Rogerus  de  Thurke- 
G  g  2  **  b/a 
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BOOK  II.  "  by,  ab  alto  ducens  fufpiria  de  pr^ediftse  adjec* 

* ^ '  "  tionis   appofitione,  Heu  heu,  hos  ut  quid  dies 

*'  expeftavimiis  ?  Ecce  jam  civilis  curia  exemplo 
"  ecclefiajiica  coinquinatur^  et  a  fulphureo  fonte  m- 
V.  Pailiam.  '«  toxicatur."  The  parliament  likewile  complained, 
Hift^  vol.  1.  ^j^^j  ^^^  church  and  kingdom  fuffered  infinitely  by  reafon 
cf  the  claufe  of  non  obftante,  which  weakened  and 
enervated  all  oaths,  ancient  cujloms,  written  laws, 
grants,  fiatutes,  and  privileges.  When  King  Richard 
the  Second  laid  (.js  he  is  charged  to  have  done  in 
one  of  the  articles  exhibited  againft  him  in  parlia- 
ment), that  his  lazvs  were  in  his  mouth,  or  in  his 
breaji,  and  that  he  himfelf  alone  could  make  and  change 
the  laws  of  his  kingdom  j  he  totally  departed  from  all 
the  notions  of  the  ancient  conflitution,  and  by  adt- 
ing  upon  fuch  principles,  infufed  into  him  by 
foreigners^  he  diflblved  the  bonds  of  allegiance,  and 
depofed  hitnfelf. 

During  the  violence  of  the  civil  wars  between 
the  two  houfes  of  York  and  Lancafter,  and  the  fre- 
quent revolutions  that  happened  in  the  government, 
the  whole  frame  of  the  conftitution  was  fhaken  and 
injured :  but  how  ftrongly  the  fundamental  notions 
of  liberty  were  ftill  prevalent  in  the  breafts  of  honeft 
and   knowing  men,  appears   from    the  admirable 
treatife  of  Fortcfcue  on  abfolute  and  limited  monar- 
chy.    He,  who  had  been  raifed  to  the  higheft  offices 
of  the  law  under  Henry  the  Sixth,  was  not  afraid 
to  affirm  under  Edward  the  Fourth,  with  the  fame 
freedom  as  in  another  part  of  his  writings  he  had 
fpoken  to  his   royal  pupil,  the  fon  of  Henry  the 
SceFortefcue  Sixth,  that  "  rex  datur  propter  regnum,  et  non  reg- 
an/^Hmhed    "  ^^^'^  propter  rcgem.     fFherefore  all  that  he  doth 
monarchy,      ««  ought  to  he  referred  to  his  kingdom.     For  though 
c.  viij.  (c  ^-^  ejlate  be  the  higheft  ejlate  temporal  upon  earth, 

**  yet  it  is  an  office  in  the  which  he  miniftereth  in  his 

"  realm 
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'^  realm  defence  and  jujiice.  And  therefore  he  may  BOOK  II, 
*'  f'^y  ^/  himfelfi  as  the  pope  faith  of  himfelf  and  of^'^ — » 
"  the  church f  in  that  he  writeth  fervus  fervorum 
"  Dei."  This  author  alfo  founds  the  original  of 
our  government  on  a  number  of  people  incorpora' 
ting  and  uniting  themfehes  into  a  realm  under  one  head^ 
or  king;  fays,  "  they  ordained  the  fame  realm  to  be 
*'  ruled  by  fuch  laws  as  they  would  all  affent  to  :'* 
which  he  affirms  to  be  the  only  political  gov  ernment^ 
and  abfolute  monarchy  to  be  mere  tyranny.  Such  were 
the  notions  of  our  anceftors,  in  the  reign  of  Edward 
the  Fourth.  Nor  does  Brafton,  or  Glanville, 
fpeak  a  different  language.  But,  on  the  other  hand, 
they  had  no  idea  of  degrading  our  kings  into  mere 
doges  of  Venice^  divefled  of  all  royal  power.  And 
fome  of  our  over-zealous  whigs  would  do  well  to 
confider,  that,  by  thus  lowering  the  monarchical 
part  of  our  government,  they  would  as  much  de- 
.llroy  the  fymmetry  and  ftrength  of  the  whole,  as 
thole  who  feek  to  raife  it  higher  than  the  juft  pro- 
protions  of  a  mixed  and  limited  monarchy  will  ad- 
mit. Even  allowing,  what  I  think  can  never  be 
allowed,  that  a  republick  in  itfelf  is  a  better  form 
of  government  for  a  great  and  opulent  country, 
than  a  mixed  and  limited  monarchy ;  it  does  not 
follow  from  thence  (as  thefe  gentlemen  feem  to 
believe),  that  by  bringing  the  latter  nearer  to  the 
former  they  fhall  make  the  latter  more  perfed:. 
For  the  perfedlion  of  it  confifts  in  the  equal  poife 
of  the  three  conftituent  parts.  Whether  that  poife 
be  deftroyed  by  throwing  too  much  Vi^eight  on  th? 
fide  of  the  king,  or  of  the  nobility,  or  of  the  peo- 
ple, the  mifchief  is  the  fame. 

P.  237.  The  wealth  of  the  crown,  in  the  times 
of  which  I  write,  'ooas  a  great  fupport  of  its 
power,. 

G  g  3  Ordericus 
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BOOK  il.  Orderipus  Vitalis,  a  contemporary  hiftormn* 
fays,  that,  out  of  the  fettled  revenues' of  England? 
pne  thoufand  and  fixty  pounds  of  fterling  money, 
thirty  fhiliings  and  three  farthings,  were  reported 
to  be  paid  every  day  to  Wiliiam  the  Firft,  befides 
the  gifts,  fines,  or  amercements,  and  many  other 
articles,    which     continually    increafed    the    royal 

L-i^j-  Pt  i-j'  treafure.  *'  Ipfi  vero  regi  (ut  fertur)  milk  et  fexa- 
•'■'"'  '"  ^'^  ginta  libra  jimknfis  monst^y  Jolidiqtie  triginta 
"  et  tres  oboU,  ex  jujiis  redditibus  AngUa^  perjingtdos 
^^  dies  redduntur^  exceptis  muneribus  regiis,  et  rea- 
^'  tmm  redemptionibus,  aliifqite  imdtiplicibus  7'iegociis 
''  qui^  regis  ararium  quotidie  (idaugent.'*  It  is  ob- 
fervabie,  that  the  hiftorian  does  not  give  us  this  ac- 
count upon  his  own  knowledge,  but  upon  report 
(tit  fertur)'  Yet  one  would  fuppofe,  that  his  in- 
formation was  very  particular,  as  he  mentions  even 
the  farthings.  And  the  way  in  which  he  counts, 
viz.  one  thoufand  and  fixty  pounds  and  thirty  fhil= 
lings,  inftead  of  one  thoufand  and  fixty-one  pounds 
ten  fliillings,  is  flili  iifed  In  the  Exchequer.  Yet  the 
fum  is  fo  great  as  juftly  to  occafion  a  doubt :  for,  the 
potjnds  here  mentioned  being  pounds  in  "^-eighi, 
which  contained  in  them  as  much  filver  as  three  of 
our  prefent  pounds  fl^^rling ;  and  the  fhiliings  not 
being  coins  of  that  denomination,  but  fignifying 
^  the  twentieth  part  of  a  pound  weight  of  filver,  which 

pialies  one  of  them  equivalent  to  three  of  our  fliil- 
lings ;  this  receipt  amounts  to  three  thoufand  one 
hundred  and  eighty-four  pounds  ten  fliillings  of 
OUF  money,  not  reckoning  the  farthings.  Multi- 
ply this  by  365,  the  produce  will  be  1,073,985  of 
annual  income  ;  which  being  alio  multiplied  by  five 
(the  lov^eft  computation  of  the  value  of  filver  in  thoie 
days  beyond  the  prefent),  the  fum  produced  by  it  will 
be  5,369,925,  exclufive  of  all  the  cafual  profits  of 
t|)e  ciown,  which  in  thofe  days  were  very  high. 

Though 
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Though  Wiliiam   Rufus   was  very  laviHi  in   his  BO  OK  11. 

gifts   3.nd  expences,  it   docs    not    appear    that   iie  ^        "• ' 

alienated  any  part  of  the  ancient  inheritance  of  the 
crown.     For  no  refumption  was  made  of  his  grants 
by  his  fucceflbr,  nor  any  complaint  of  the  crown's 
being  deprived  of  its  patrimony  :,  but,  on  the  con- 
trary, that  prince's    opulence   is  noted    by  all  the 
contemporary   hiitorians.     A   modern  hiflorian  af^. Daniel,  p.  44. 
firms  indeed,  that  William   Rufus,  about   the  lat- 
ter end  of  his  reign,  refumed  his  o-wn grants  ;  but  no 
proof  of  this  is  found  in  the  contemporary  writers. 
William    of    Malmfbury   fays,  that,  when   he   had  L.  iv.  p  eg. 
fpent  all  the  treafures  of  his  father,  he  made  up  his  ^     '^  ' 
lofTes  by  rapines.     Itaqite^  qtmrn  defecijfet  quod  daret^ 
imps  et  exhaujius,  ad  rafinas  co7ivertit  animum.   Upon 
the  whole,  there  appears  no  good  realbn  to  believe, 
that  the  eftate  of  the  crown  was  much  diminiftied 
before  the  reign  of  King  Stephen,  all  whofe  grants, 
excepting  thole  he  had  made  to  the  church,  were 
refumed  by  Henry  the  Second,     it  appears  from  a 
letter  to  the  pope  from  the  Englifti  parliament,  ir(  v.  M.Paris 
the  reign   of  Henry  the  Third,  that  the  clear  re- ^i*^- ^"g'.i'^j 
venue  of  the  kingdom  was  then  below  fixty  thou-l*o^  fub  ann. 
land  marks  per  ann.     The  words  are  thefe  :    "  Ita-  ihs-  ^"^'it.  i. 
''^  lici  percipientes  in  Anglia  fexaginia  millia  marca- 
'^  rum^  et  eo  amplius  annuatim  (aliis   perceptioni- 
*'   bus  diverfis  exceptis)  plus  emolumenti  meri  rcddi- 
**  tiis  ds  regno  reportant  qitam  ipfe  rex,  qiu  eji  lutor 
*■'  ^ccleftaf  et  regni  gubernacida    moderator, ^^     Thep.  e^-s.  fcft. 
hiftorian  fays,  in  another  placp,  "  Et  inventa  elt  5°' 
"  fumma    reddituurp   eorum    annuatmi   fexaginta 
*'  millia  marcarum  ;  ad  qaam  (iimmam  non  attingit 
"  redditusammus  tot ius  regni  Anglic r     But  in  both 
thele  places  is  meant,  not  the  king's  privare  patri- 
mony, or  landed  eftate,   but  the  public  revenue  of 
the  kingdom,  which  is  often  diftmguiflied  frqm  the 
other  in  our  ancient  records, 

G  g  4  In 
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BOOK  II.      In  a  rnanufcript  treatife  of  Giraldus  Cambrenfis, 

!. ,   p  ^^ '^  De  infiitutione  regis ^  it  is  faid,  that  the  annual ^a?/ 

Librar.  Julius  revenucs   amounted,  in  the  time  of  Edward   the 
B.  xiii.  Confeflbr,  to  juft   the  fame  fum.     "  Anglic  reg- 

*'  num  Anglorum  tempore,  et  penultimi  Edvvardi 
''  Wefimonafterienfis  diebus,  annui fifcales  reddihis, 
"  ficiit  Rotulo  Wintonienfi  reperiuntur,  ad  fexaginta 
'^  millia  marcarum  fummam  implehanty  By  the 
annual  fifed  revenues  I  underftand  the  ancient  in- 
heritance of  the  crown :  for  Bradion  fays,  "  Eft 
la.  ii.  c.  5.  cc  j.gs  quafi  facra  res  fifcalis,  quce  dari  non  poteft, 
'*  nee  vendi,  nee  ad  alium  transferri  a  principe  vel  a 
"  rege  regnante."  But  little  regard  is  due  to  this 
evidence  of  Giraldus:  for  immediately  afterwards 
he  fays,  that  in  Henry  the  Second's  time,  by  the 
continual  grants  made  to  foldiers,  both  from  that 
prince  and  from  Stephen,  and  by  the  wars  between 
them,  and  afterwards  with  France,  thefe  fifcal  re- 
venues were  brought  down  to  twelve  thoufand  marks.: 
but  he  forgets  that  all  the  grants  made  by  Stephen, 
or  Matilda,  except  ihofe  to  the  clergy,  were  re- 
fumed  by  Henry  the  Second  at  the  beginning  of 
his  reign ;  and  no  other  author  has  faid,  that  this 
prince,  for  the  maintenance  of  his  wars  againft 
France,  ever  alienated  any  part  of  the  patrimony  of 
the  crown. 

Ibid.  //  is  therefore  evident,  that  a  vajl  Jhare  of 
the  lands  of  England  was  poJJ'effed  by  Henry  the 
Second,  which  was  a  conjtant  fupport  to  the  royal 
dignity,  independent  of  all  taxes  or  impofitions  on 
his  fuhjecls,  and  which  was  conftdered  as  a  facred 
and  inalienable  patrimony,  tranfmitted  to  him 
from  his  anceftors,  the  ancient  kings  of  England-, 
&c. 
In  one  of  thearticles  exhibited  in  parliament  againft 

King  Richard  the  Second,  it  is  faid,  "  that  whereas 

<*  the 
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"  the  king  of  England,  by  the  revenue  of  his  khig-^^OK  II, 

"  dom  and  the  patrimony  belonging  to  his  crown^  is ' 

"  able   to  live    honorably    (honnetement)^  without 

"  the  oppreffion  of  his  people,  as  long  as  the  king- 

''  dom  is  not  burdened  with  the  charge  of  wars  ;  yet 

*'  the  faid  king,  in  a  manner  for  his  whole  time, 

*^  during  the  truces  between  the  kingdom  of  Eng- 

"  land    and    its  adverfaries,    hath  not  only  given 

"  away  a  great,  yea  indeed  the  greateji  part  of  his 

"  faid  patrimony^  and  this  to  unworthy  perfons,  but 

"  alfo  hath  further  impofed  on  his  fubjeEis  fo  many  bur- 

"  dens  of  monies  granted,  as  it  were  every  year  of  his 

"  reign,  that  thereby  he  hath  extreamly,  and  too 

"  exceffively,  opprefTed  his  people,  to  the  impove- 

"  rifhment  of  his  kingdom,  not  converting  the  fums 

^'  Jo  levied  to  the  advantage  and  profit  of  the  realm  of 

"  England,    but    prodigally    fquandering  it   away 

'^  for  the  oftentation  of  his  name,  and  in  pomp 

"  and  vain-glory,  whilfi  great  fums  of  money  are 

"  owing  in  his  kingdom  for  the  victuals  of  his  houfe- 

**  hold,  and  other  things  bought,  though  he   hath 

"  abounded  with  riches  and  treafures  more  than 

"  any  of  his  progenitors.'* 

In  this  remarkable  article  is  very  clearly  fet  forth 
the  whole  policy  of  our  anceftors,  with  regard  to 
the  different  provifions  they  made  for  the  crown. 
Its  fupport  in  time  of  peace  was  the  patrimony  be- 
longing  to  it  and  the  revenue  of  the  kingdom.  But  />z 
war  they  fuppofed  it  neceffary,  that  the  extraordi- 
nary charges  ihould  be  fupplied  by  grants  from  par- 
liament. The  burthening  the  people  with  fuch 
grants,  or  other  impofitions,  in  time  of  peace ;  the 
mifapplying  them  to  vain-glory,  while  the  charges 
of  the  houfehold  were  unpaid ;  and  the  giving 
away  the  ancient  patrimony,  intended  for  the  main- 
tenance of  thole  charges  and  of  the  honor  and  dig- 

5  «ity 
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BOOK  II.  nity  of  the  crown  ;  are  confidered  by  them  as  of- 

*■""■'"«'  — '  fences  againfl:  the  duty  of  a  king. 
Chief  Juftice  There  is  alfo  a  paflage,  in  the  treatife  of  Lord 
Fortefcue.  fortefcue  on  abfolute  and  limited  monarchy,  which 
is  very  pertinent  to  this  fubjeft.  For  the  greater 
eafe  of  the  reader.  I  fliall  give  it  in  modern  Englifh 
and  fpelling.  "  The  king,  our  fovei-eign  Lord, 
"  had,  at  times,  fince  he  reigned  over  us,  provifion, 
**  in  lordihips,  lands,  tenements,  and  rents,  near 
'*  the  value  of  the  fifth  part  of  his  realm^  exdufive 
*'  of  the  poffejjions  of  the  church  \  by  which  provifion^ 
"  if  it  had  confianily  abided  in  his  hands.,  he  had  been 
*'  more  mighty  in  good  re-venues  than  either  of  the  f aid 
'*  two  kings  (viz.  the  Soldan  of  Egypt  and  the 
"^  king  of  France),  or  any  king  that  now  reigns  in 
**  Chrifiendom.  But  this  was  not  polTible  :  for  to 
"  fome  fart  thereof  the  heirs  of  them  that  fometime 
*'  owned  it  are  refiored;  fome  by  reafon  of  ciitails  ; 
**  fome  by  reafon  of  other  titles,  which  the  king 
"  has  conjideredy  and  thought  them  good  and  reafon- 
**  able.  And  fome  part  of  the  fame  provifion  his 
**  good  grace  has  given  to  fuch  as  have  ferved  him 
"  y^  f^Z^^^b-i  i^^^h  ^^  iheir  renown  will  be  eternal, 
'-  fo  it  befitted  the  king's  magnificence  to  make  their  re- 
'*  wards  everlafting  to  their  heirs ;  for  his  honor 
*'  and  their  perpetual  memory.  And  alfo  the  king 
**  has  given  part  of  the  faid  provifion  to  his  mofl 
*'  honorable  brethren,  who  not  only  have  ferved  him 
«'  in  the  ma?mer  aforcfaid,  but  are  fo  near  in  blood  to 
**  his  highnefs,  that  it  befitted  not  his  magnificence  to 
**  have  done  otherivife" 

From  hence  it  appears,  that  in  the  reign  of 
Edward  the  Fourth,  v.'hen  this  treatife  was  writ- 
ten, the  wealth  arifing  to  the  crown  from  its  landed 
sftate  and  cafual  profits,  exciufive  of  fubfidies  and 
grants  bv  parliament,  was  fometimes  equal  to  one 
T  '  f^fth 
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fifih  of  the  lay-property  of  the  kingdom  ;  but  that  many  B  O  O  K II. 

of  thefe  profits  were  only  temporary,  and  could  not,  ^       »        * 

from  the  nature  of  them,  be  retained  by  the  king. 

On  this  I  would  obferve,  that,  in  fome  periods  of 

the  reign  of  Edward  'the  Fourth,   the  eftate  of  the 

crown    mud   have   been   greatly  increafed   by    the 

forfeitures  of  the  Lancaftrian  nobles,  and   by  the 

efcheats  that  muft  have  fallen  into  the  hands  of  the 

king  ijpon  the  extinction  of  heirs   male  in  many 

noble  families  of  his  own  party,  during  the  bloody 

civil  wars,  with  which  the  realm  was  then  infefied. 

Of  the  forfeitures  a  great  part,   before  the  writing 

©f  this  treatife,  had  been  granted  away  by  the  kino- 

to  thofe  of  his  own  adherents  who  had  done  him 

good  fervice.     And  we  fee  that  Forrefcue  thought 

fuch  grants  not  illegal  or  improper.     But  of  that 

great  lawyer's  opinion  and  advice,  on  the  fubjedl  of 

the  royal  revenue,  I  fhall  have  occafion  to  fay  more 

in  a  fubfequent  note.     I  will  only  add  here,  that  in 

another  chapter   he   fays,  "  //  zvas  undoubted  that  C.  vHI. 

^'  the  king  had  a  fuficieni  provijicn  for  his  ordinary 

"  charges^ 

F.  239.  ^hefe  inqui/itionSj  or  verdi^s,  were  firfi 
methodifed  in  the  country ^  and  afterwards  fent  up 
to  the  king's  Kxche(iuer. 

In  the  archives  of  the  church  of  Exeter  are  con? 
tained  the  returns  for  the  counties  of  Wilts,  Dor- 
fet,  Somerfet,  Devon,  and  Cornwall,  compiled 
from  the  original  verdicfts  given-in  by  the  juries  to 
the  commifnoners  appointed  for  the  making  of  that 
furvey.  1  have  been  favored  with  the  fight  of 
fome  very  curious  obfervations  made  on  thefe  ma- 
nufcripts,  and  on  the  lefTer  and  greater  Domefday- 
books,  by  the  learned  and  ingenious  Dr.  Milles, 
dean  of  Exeter,  which,  v^hen  publilhed,  will 
give   more  light  gnd  inftrudion  on  this  fubjec^:, 

than 
7 
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BOOK  IT.  than  the  world  has  yet  received  from  any  other 

^'*~~"'* '  writer. 

The  book  of  Ely,  from  which  I  have  taken  the 
account  of  the  manner  in  which  the  inquifitions  were 
made,  confifts  of  two  parts,  the  firft  containing  the 
pofiefiions  of  the  church  of  Ely  extraded  from  the 
original  verdids,  which  verdicts  for  fifteen  out  of 
the  feventeen  hundreds  of  Cambridgeihire  are  con- 
tained in  the  fecond  part. 

P.  243.     'The  greater   ef cheats   v^ere   let    at  farm, 
or    committed    to    the    cujiody    of    perfons    ap- 
pointed by  the  king^  to  whom  they  accounted  for 
the  profits. 
Kif!.  of  the        Mr.  Madox  fays,  of  thefe  efcheats,  that,  "  after 
Exeheq.  c.  x.  u  ^{^^^  j^^^   j^^^j^  \on^  vefted   in  the  crown,  they 

"  were  hardly  to  be  dijlingtiifhed  from  the  king's  an- 
"  dent  demefne.^'  But  in  this  there  feems  to  be 
fome  inaccuracy.  For  it  muft  always  have  been 
eafy  to  diftinguifh  efcheated  baronies,  and  eftates 
held  by  knight-fervice,  from  the  king's  ancient  de- 
mefne  •,  becaufe  all  tenants  in  that  demefne  held  by 
\'  Baroniam,  focage.  And  Mr.  Madox  himfelf  fays,  in  another 
i.  i.  c.i.  p.  II.  p2|-|-  of  his  works,  that  a  manor,  which  was  part  of 
the  ancient  and  original  inheritance  of  the  crown^  could 
not  be  called  an  honor^  becaufe  it  tiever  was  a  ba- 
rony^ or  in  the  feifin  of  an  earl  or  baron,  7' his  muft 
therefore  have  prevented  any  confufion  in  the  ac- 
counts of  the  ancient  demefne  lands ^  and  of  any  honors 
or  baronies  efcheated  to  the  crown.  But  it  was  ne- 
ceffary  to  diftinguifh  between  honors  or  baronies 
held  originally  of  the  crown,  and  thofe  devolved 
to  it  by  efcheat ;  becaufe,  in  the  latter  cafe,  the 
tenants,  who  before  had  held  of  the  baron,  be- 
came the  tenants  of  the  king,  nonficut  de  corona,  but 
in  the  fame  manner  as  they  had  anfwered  for  their 
.fervices  to  the  baron.     Which  diflindion  may  have 

been 
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been  loft  when  they  had  been  long  efchcated,  and  BOOK  II. 

retained  by  the   king,    before  the   efcheatry   was' " 

formed,  but,  1  think,  not  afterwards. 

P.  247.  Jnd  therefore  when  writers  fay,  that  the 
lands  of  the  crozvn  were  inalienable,  it  muji  be 
underjiood  only  of  thofe  in  ancient  demefne,  not 
of  thefe  incident 0.1  or'cafual  poffejjions. 

This  difference  is  well  attended  to  and  expreflfed  v.  Rot.  Pari, 

by  the  commons,  in  their  petition  to  King  Henry  ^  Hen,  iv. 

the  Fourth  for  a  refumption  of  grants  in  the  fixth"'  ''^' 

year  of  his  reign.     '*  Forafmuch  as  the  crown  of 

**  the  realm  of  England  has  fuffered  great  difpa- 

"  ragement  and  diminution  (efi  grant eme^it  enible- 

"  mifjee  et  aneantiffee)  by  great  and  excefTive  grants 

*^  made   to   diverfe    perfons   as    well   fpiritual    as 

"  temporal,  of  lands,  tenements,  fee-farms,  fran- 

*'  chifes,    liberties,    and   other    pofieilions ;    be  it 

*'  enafted  in  this  prefent  parliament,  for  the  profit 

*'  of  the  king  and  of  the  realm,  and  for  the  fup- 

«'  port  of  the  commons,  that  all  caftles,  manors, 

"  lordfhips,    lands,   tenements,    fees,    and   advow- 

*'  fons,    fee-farms,    annuities,    franchifes,  liberties, 

"  and  cuftoms,  which  were  members  and  -parcels  of 

'*  the  ancient  inheritance  of  the  crozvn  in  the  fortieth 

«*  year  of  the  reign  of  King  Edward  grand-father 

*'  of  our  Lord  the  prefent  King,  and  from  that 

*'  time,  whether  given  for  life  or  for  a  term  of 

'*  years,  in  fee-fimple  or  in  fee-tail,  or  conditionally, 

"  or  to  the  fpiritual  lords  for  themfelves  and  their 

"  fucceffors,    except  wardjhips,  marriages,    and  ef- 

"  cheats,  and  what  has  been  affigned  to  the  queen 

*'  in  dower,  (hould  be  entirely  refumed,  recovered 

"  and  feized  into  the  hands  of  our  Lord  the  king, 

"  and  rejoined  to  the  crozvn,  to  remain  perpetually , an- 

"  nexed  to  it,  without  being  ever  for  the  future,  >hy 

*'  any  means  or  device  whatfoever,  feparated  from  it^ 

^f  faving 
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BOOK  II.  «  faving  the  grants   made  at,  or  after,  the  terrii 
"^        '  *'   beforementioned,  of  any  parcels  of  the  faid  an- 
"  cient  inheritance  of  the  crown^  by  fpecial  charter 
*'  confirmed  by  the  authority  of  "parliament,^* 

Here  the  diitinction  between  the  anfeient  inheri- 
tance of  the  crown,  and  efcheats  or  cafual  profits, 
is  evidently  marked  out :  and  as  for  the  confirma- 
tion given  to  grants  out  of  the  aricient  inheritance 
made  in  or  before  the  fortieth  of  Edward  the 
Third,  it  was  neceflary,  for  the  avoiding  of  the  iri^ 
convenience  and  injuftice  that  milft  always  attend 
the  looking  back  too  far  in  acfts  of  refumption.  Ne- 
verthelefs  the  defire  of  giving  eafe  to  the  people 
induced  the  pnrliament  to  advife,  that  during  the 
continuance  of  heavy  wars,  or  at  times  when  the 
crown  was  greatly  opprefled  with  debts,  all  fucli 
cafual  profits  might  remain  in  the  hands  of  the 
V.  Ror,  Ord.  j^jng  for  his  own  ufe  and  benefit.  Thus,  in  the 
\^  "'  '  fifth  year  of  Edward  the  Second,  an  ordinance  was 
made,  that,  to  -pay  the  debts  of  the  hng^  and  raife 
up  his  fiat e J  and  maintain  it  more  honorably^  no  grant 
of  land,  or  rent,  or  franchife,  or  efcheat,  or  of 
V.  Rot.  Pari,  wardfoip  or  marriage,  or  of  bailiwick,  fhould  be 
1 R.  II.  n.  4?.  made  &:c.  till  his  fiate  fhould  be  raifed  up,  &c.  And 
thus,  in  the  firfl  year  of  Richard  the  Second,  the 
commons  prayed  for  an  enquiry  into  the  grants  of 
caftles,  towns,  lands,  tenements,  bailiwicks,  ward- 
fhipsy  marriages,  efcheats,  and  reliefs^  made  by  Ed- 
ward the  Third,  to  fee  whether  they  had  been 
worthily  or  unworthily  bellowed ;  that  where  they 
had  been  properly  given,  they  might  be  confirmed; 
but  where  the  king  had  been  deceived,  they 
might  be  refumed,  and  not  granted  again  to  the 
fame  perfons,  or  any  others,  ////  his  debts  were  paid, 
and  a  better  provifion  made  for  the  princes  his  fans, 
V.  Rot.  Pari.  In  the  fifth  of  the  fame  king,  the  commons  again 
sR.ii.  p.  I.  pgti^Qi^etj^  jhat  no  grant  fhould  be  made  of  any 

landy 
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land,  rent,   marriage,  or  any  kind  of  efcheat^  to  any  BOOK  II. 

perfon  whatfoever,  ////  the  king  Jhould  be  out  of  debt,' " 

and  out  of  fuck  charges  of  war  as  lay  upon  kim  at  that 
time. 

But   the    king   only    promifing,    that  he  'would 
make  no  new  grants  without  the  confent  of  the  lords 
and  others  of  his  council,  they  renewed  their  peti- 
tion the  next  year,  that  all  kinds  of  wardfhi-ps^  mar- 
riages, reliefs,  cfcheats,  forfeitures^  and  all  other  pro- v.  Rot.  Pad. 
fits,  might  be  kept  for  the  king's  wars  and  the  defence  ^  ^^  ^^'  "•  ■*** 
of  his  kingdom^  in  fupport  and  aid  of  his  poor  com- 
monSi  and   not  otherwile  beftowed.     To  which  he 
alfo  returned   no  other  anfwer,   than  that  he  was 
willing  and  defirous  to  proceed  in  this  matter  by 
the  advice  of  the  lords  of  his  kingdom,  as  it  fhould 
feem  to  him  mofi  conducive  to  his  honor  and  profit. 
Yet  in  his  ninth  year  he  confented  to  the  defire  of  v.  Rot, Pari, 
his  parliament,  that  all  his  revenues  fjjould  be  laid  up  ^  ^*  ^^' "'  "**' 
for  one  whole  year,  without  any  diminution  thereof  by 
gift  or  grant.     And  in  his  eleventh  year  the  com- 
mons pra3^ed,  that  all   forfeitures    lately   incurred 
of  lordlliips,  lands,  &:c.  and  all  efcheats  and  other 
profits,  which  had  fallen,  or  fhould  fall,  into  the 
hands   of  the    king,    by    any    means   whatfoever, 
might  remain  in  them  during  the  wars,  to  difcharge 
his  debts,  and  in  aid  of  the  maintenance  of  his  jlate, 
end  alfo  for  the  eafe  and  relief  of  the  poor  commons  of 
his  realm :  which  he  granted  with  lome  reflridions. 
So  likewife,  in   the  eleventh  of  King  Henry  the  v.  Rot.  Pari 
Fourth,   the  commons    prayed,    that  no  grant  be"^^^'^^' 
made  of  any  hereditaments  or  other  profits  of  the 
crown,  except   offices   and  bailiwicks,  ////  all  the 
debts  then  due  from  the  king  to  his  fubje5is  fjjould  be 
entirely   difcharged,    and  with   enough  remaining  in 
the  hands  of  the  king  and  his  royal  fucceff or s  for  the 
reafonable  fupport  and  maintenance  of  his  houfehold, 

chamber^ 
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BOOK  II.  chamber,  and  wardrobe :  which  the  king  aflented  to 
*       "        '  with  fome  refervations. 

It  would  be  tedious  to  give  more  inftances  of 
the  fame  nature  •,  but  I  will  add,  that,  when   any 
feignory  had  been  annexed  to  the  crown  by  a£l  of 
parliament,   the    parliament    confidered  the   lands 
belonging  thereunto   as   being  equally  inalienable 
with   the  ancient  inheritance  of  the  crown  :  and, 
no   doubt,    with    good    reafon.      It   muft   alfo  be 
noted,  that  on  the  ancient  demefnes  of  the  crown 
were  built  many  royal  caftles  and   fortreffes  held 
by   knight-fervice   or    caftle-guard,    which,    when 
alienated  by  our  kings,    were  very   properly  and 
juftly  refumed;    as  we  find  to   have    been  done, 
with   the   advice   and   confent  of  parliament,    by 
Henry  the  Second.     But,  if  ^;//  ef cheats^  forfeitures, 
and  other  cafual  profits y  had  been  likewife  deemed 
inalienable,  the  crown,  perpetually  receiving,  and 
rendering  nothing  back,  would   foon  have  drawn 
to  itfelf,   by  means  of  thefe  incidents,  all  the  lands 
and    wealth   of  the    kingdom.      Neverthelefs,    in 
the  treatife  of  Lord  Chief  Juftice  Fortefcue,  cited 
before  in  thefe  notes.  King  Edward  the  Fourth  is 
advifed,    that,    in    order   to   anfwer  extraordinary 
and  fudden  charges,  for  which  he  could  not  have 
the  ready  affiftance  of  his  parliament,  a  perpetual 
provifion  Ihould  be  made,  by  a  general  refumption 
of  all  the  lands  he  had  granted  away  (except  thofe 
given  to  his   brothers,  and  fome  others  who  had 
•  iignally  ferved  him) ;  which  refumption  fhould  be 
authorifed  by  a6t  of  parliament,  and  at  the  fame  time 
a  great  fubfidy  fhould  be  granted  to  the  king  for  the 
rewarding  in  money  thofe  grantees,  who,  by  the  opi- 
nion of  a  council  to  be  eftablifhed  for  that  purpofe, 
fhould  be  found  to  have  deferved  it.     All  the  lands 
thus  redeemed  he  propofed  to  annex  for  ever  to  the 
crown,  fo  as  not  to  be  alienated  without  confent 

of 
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of  parliament:  to  fupport  which  advice  he  gives  Bo  OK  IT. 

many  weighty   arguments,  fuch  as    the   mifchiefs  ^ sr-— ' 

that  muft  enfue  to  a  realm  from  the  poverty  of  ac.  v. 
king,  which  he  moft  judicioufly  fets  forth  ;  and 
the  evils  that  would  follow  his  relieving  his  necef- 
fity  by  impoverifhing  and  oppreffing  the  commons. 
He  likewife  difplays  very  wifely  the  great  peril  toC.  iii.  i\'-  x, 
the  ftate,  if  any  nobleman  has  more  to  fpend  than 
the  king ;  for  which  reafdn  he  intimates,  that  the 
king,  in  difpofing  of  his  noble  wards  in  marriage, 
fhould  prudently  take  care,  that  too  great  additions  c.  x.  p.  76, 
miffht  not  be  made  to  their  wealth ;  and  that  he  77- 
fhould  increafe  his  own  by  the  cafualties  of  efcheat.s 
and  forfeitures,  and  alfo  by  pnrchafmg  land  from 
fuch  of  his  nobles  as  were  defirous  to  fell,  which 
none  could  do  without  his  licence.  On  all  this  I 
would  obferve,  that  every  good  purpofe,  propofed 
by  this  able  lawyer  and  wife  ftatelman,  is  much 
better  anfwered  by  our  prefent  method  of  provid- 
ing for  the  maintenance  of  the  honor  and  dignity 
of  the  crown,  in  fettling  on  the  king,  for  his  life, 
a  clear  annuity,  of  fuch  value  as  may  be  fuffi- 
cient  for  all  charges  both  ordinary  and  extraordinary, 
except  thofe  which,  from  the  nature  of  them, 
ought,  in  good  policy,  to  be  reierved  for  the  con- 
fideration  of  parliament.  Thus  no  danger  to  the 
ftate  can  be  likely  to  arife  from  the  poverty  cf  tJh 
king ;  nor,  on  the  other  fide,  from  the  balance  of 
power  being  hurt  by  too  great  a  weight  of  landed 
property  in  the  fcale  of  the  crown,  a  danger  to 
which  it  does  not  feem  that  our  anceftors  were 
fufficiently  attentive.  And  the  alterations  of  our 
law  with  regard  to  the  power  of  alienating  lands, 
with  other  changes  that  have  happened  in  the  ftate 
of  our  nobility  fmce  Fortefcue  wrote,  have  taken 
away  that  apprehenfion  he  fo  juftly  conceived  of 
any  fubjedts  being  made,  by  the  greatnefs  of  their 
Vol.  IIL  H  h  cftates,. 
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BOOK  II.  eftatcs,  as  powerful  as  their  fovereign.     The  dangef 

*"■ '' '  now  appears  to  lie  the  other  way,  namely,  that  the 

poverty  of  fome  of  our  nobles  may,  at  certain  times, 
make  them  coo  dependent  on  the  king;  which^ 
while  baronies  were  territorial,  could  not  pofTibly 
happen,  as  there  was  always,  under  that  conftitu- 
tion  of  the  peerage,  a  fufficient  eftate  annexed  to 
every  honcr^  for  the  maintenance  of  the  baron,  ac- 
eording  to  his  rank,  without  his  havino;  recourfe  to 
the  bounty  of  the  crown. 

P.  248,  249.    But  the  higheji  -payments  of  this  na- 

ture  which  I  meet  wfth  in  the  rolls,  till  after  the 

thirty-firft  year  of  Henry  the   Third,  were  made 

to   that  king,  by  John   earl  of  Lincoln,   and  by 

Simon  de  Montfort  \    the  former  of  thefe  halving 

given  three  thoufand  marks,  to  have  the  marriage 

of  Richard  de  Clare,  for  the  benefit  of  Matilda, 

his  eldeji  daughter  ;  and  the  latter  ten  thoufand,  to 

have  the  cuftody  of  the  lands  and  heir  of  Gilbert  de 

IJnfranville  until  the  heir's  full  age,  with  the  heir's 

marriage,  and  with  advozvfons  of  churches,  knights 

fees,  and  other  pertinencies  and  efcheats. 

One  ftill  greater  payment,  being  the  double  of 

the   higheft  abovementioned,  had  efcaped  my  ob- 

fervation  in  another  part  of  Mr.  Madox's  Hiftory 

of  the  Exchequer,  p.  32  2.  He  fhews,  from  the  great 

roll    of  the   fecond   of  Henry   the    Third,    that 

Geoffry  de  Mandeville  gave  twenty  thoufand  marks, 

that  he  might   have   to   wife   Ifabel    countefs   of 

Glocefler,  with  all  her  lands   and  knights-fees ;  a 

mod  enormous  fum,  confidering  the  value  of  filver 

in  thofe  days  ! 

P.  254.  I  find  no  account  of  what  was  taken  by  Henry 
the  Second  for  another  feudal  due^  viz.  on  the  mak- 
ing his  eldeji  fen  a  knight. 

Mr. 


O  F    K  I  N  G    H  E  N  R  Y    IL  467 

Mr.  Selden  takes  notice,  in  his  Book  on  TitlesBOOK  If. 
of  Honor,  that  with  refped:  to  our  kings  this  aid  ^~ — """" — ^ 
continued  arbitrary   till  the  ftatute  of  the  twenty- cap.  v!"lJ;*a, 
fifth  of  Edward  III,   which  put  the  king  in  thes?- 
like    condition   with    ordinary    lords,  '"who,    by    a 
former  ftatute  of  the  third  of  Edward  J,  had   been 
reftrained  from  taking  more  on  this  account  than 
twenty    lliillings   from   every    tenant   of  a   whole 
knight's-fee,  and   the  fame   from  every  one  who 
held  lands  in  focage  of  the  yearly  value  of  twenty 
pounds,  and  fo  pro  rata ;   but  that  none  of  it  fhould 
be  levied  until   the  fon  were  of  the  age  of  fifteen 
years,  which  is  called  by  Brittonj  i'age  pur  ordre  de 
chivakr  prendre, 

P.  257.    And  both    thefe    laws  fecm   to  refer  to  d  , 
preceding  Jlatute,   now  lojl^  by  which  the  feudal 
policy    of  the   Normans  had    been  efiahlifhed  in 
England. 

The  v/ords  of  reference,  in  one  of  thefe  flatutes, 
namely,  the  fifty-fifth,  are  as  follows  ;  "  IProut 
**  Jiatutum  efi  eis,  et  illis  a  nobis  datum  et  concejfum 
*'  jure  hareditario  in  perpetuum  per  commune  conjz- 
"  Hum  totius  regni  noftri  pr,-edl5li  •,"  and  in  the 
other  (the  fifty-eighth),  '■'■  ficut  illius  ftathimus  per 
"  commune  confilium  totius  regni  nojiri  pradiSii,  et 
"  illis  dedimus  et  conceffmius  infeodojure  hareditario.'* 
Sir  H.  Speimar^,  fpeaking  of  the  latter  of  thefe  laws, 
fays,  *'  here  the  word  Jiatuimus  llieweth,  that  it 
*'  was  the  Conqueror's  inftitution  ;  and  conceffmus 
'*  in  feodo  jure  hareditario  implieth,  that  feuds 
"  were  not  hereditary  before  this  grant."  By  this 
grant -i  I  prefume,  he  does  not  mean  this  jlatute,  but 
the  grant  referred  to  therein.  I  cannot  agree  with  See  Wright'g 
the  learned  author  of  the  IntroduBion  to  the  Law  o/^T"^*^^' 

y  p.  oc  tcj  74., 

Tenures,  in  thinking  that  both  thefe  laws  refer  to 
H  h  ^  thf 
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BOOK  II.  the  fifty-fecond  of  that  king,   which  runs  in  thcfe 

'        ^ '  words  :  "  Statuimus  etiam  ut  omnes  liberi  homines  f(^' 

**  dere  ei  facramento  affirment^    quod  intra  et  extra 
univerfum  regnum   Anglic   (quod  olim  vocabatur 
regnum    Britanniic)    Willielmo   regi    domino  fuo 
fideles  ejfe  volant^  terras  et  honores  illius  o'mni  fide- 
litate    uhique  fervare  cum  eo,  et  contra   inimicos 
"  et  alienigenas   defende?e"     On  this  law   I  have 
before  made  fome  obfervations.     The  purport  of 
it  feems  to  be,  the  impofing  of  an  oath  of  con- 
federacy, or    affociation,    for  the  defence  of  the 
king,    and   of   all    his     territories    and    dignities 
both  in  and  out  of  Great   Britain.     But  it  does 
not  appear  togive  any  thing  ;  nor  is  there  the  leaft 
mention  in  it  of  the  great  alteration   made  in  the 
tenures  of  lands,  and  the  policy  of  the  realm,  by 
this  king  and   his   parliament,   in    rendering   the 
eftates  of  theEnglilh  hereditary  fiefs  to  all  perpetuity, 
which  is  exprefsly  taken  notice  of  in  the  two  other 
ftatutes,    and   called    a  grant  or   concejjion.     The 
words  of  it  are  likewife  very  different  from   thole 
of  the  ufual  oath  of  fealty.     I  am  therefore  obliged 
to  differ  with   the  learned  wjirer  abovcmentioned 
in  his  opinion,  that  this  law  introduced  into   Eng- 
land the  Norman  feudal  tenures,  and  is  referred  to 
in   the  fifty-fifth  and   fifty- eighth   laws   before   re- 
cited; nor  can   I  agree  w^ith   him,  that  the  HI? eri' 
homines  mentioned  in  thofe  laws  were  no  others  but 
the  tenants  in  chief  of  the  king. 

Ibid.  Whether  this  difference  arofe  from  any  other 
flatute^  made  by  WiUiam  the  Firft  after  the  two 
ahovementioned,  or  from  a  narrow  and  imfavorahk 
confiriidion  thereof  by  a  fubfequent  vfagej  I  cannot 

There  is  much  obfcurity  in  this  matter :    but 
by   the  Inquifttio  Gheldi,  which  is  found  among 

the 
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the  Exeter  manufcripts  mentioned  in  a  former  note  BO  OK  II, 

on  Domefday-book,  and  no  where  elfe  in  the  king-  " ' 

dom  (being  an  account  of  the  money  levied  for 
danegelt  in  the  five  weftern  counties  at  the  time 
v^^hen  the  furvey  was  made  by  William  the  Con- 
queror), it  appears,  that  among  the  demefne  lands 
exempted  from  that  tax  were  the  lands  of  all  the 
fervientes  regis.,  under  which  defcription  are  con- 
tained, not  only  thofe  who  held  of  him  by 
knights-fervice,  but  prapojiti.,  camerarii^  hofiiarii, 
marefcalU,  coci^  focarii^  carpentarii,  venatores^  par- 
carii. 

In  four  of  the  weftern  counties  the  exempted  de- 
mefne amounted  to  one  third  ;  and  in  the  fifth, 
viz.  Somerfetfhire,  to  one  fourth  of  the  whole 
land. 

P.  259.  Hozvever  this  may  have  been,  it  is  declared 
mojl  explicitly.)  by  King  Edward  the  Firjl,  in  his 
confirmation  of  the  charters,  that  the  aids^  free 
pfts,  and  other  impojitions,  irregularly  taken  or 
levied  by  him  or  his  minljlers,  before  that  time,  for 
his  wars  or  other  necefpJies,  fhoiild  not  be  drawn 
into  precedent  becaufe  they  tnight  be  found  recorded 
on  the  rolls :  and  he  therein  grants  to  the  nobility 
0nd  commonality  of  the  realm,  that,  for  the  future^ 
be  would  not,  for  any  necefjity  whatfoever,  take  any 
fiich  aids  or  impojttions,  without  the  common  affent 
'»f  the  whole  kingdom,  and  to  the  common  benefit 
thereof :  with  a  refcrve  of  the  ancient  aids  and  im- 
fqfiiions  due  by  cujiom. 

Nothing  pan  be  more  exprefs  than  this  de- 
claration. Neverthelefs,  in  the  fifty-firft  of  Ed-  See  Cotton's 
ward  the  Third^  upon  the  parliament's  renewing  A'-^^'^sement 
their  clain-^  to  the  king,  that  in  time  to  come  the  fn  the  Towe/ 
prelates,  earls,  barons,  commons,  citizens,  and  bur-  p-  m^- 
ge^es  of  his  rsabn.  cf  England  may  7io£  henceforth  be  ^  ^  ^^'^'  ^^^' 
H  h  3  charged. 
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BOOK  II.  charged^  molejied^  nor  grieve  to  make  any  common 
'^  aid^  or  fiijiain  any  charge,  tinlefs  it  be  by  common  af- 
Jent  of  the  prelates,  dukes,  lords,  and  baro?is,  and 
other  'people  of  the  commons  of  his  realm  of  England, 
mid  that  in  full  parliament ;  his  anlwer  was,  '■'-  that 
f'  he  is  not  at  all  willing  to  do  it,  without  great  ne- 
"  cejfity,  and  for  the  defence  of  the  realm,  and  inhere. 
"  he  may  do  it  inith  reafon"  Thefe  favings,  the 
laft  efpeciallyj  fet  the  whole  loofe.  On  this  I  would 
gbiprve,  that,  although  it  was  dangerous  to  alloNV 
any  latitude  of  this  nature  in  the  raifing  of  money 
without  confent  of  parliament,  yet  there  was  aliO! 
a  danger,  which  might  attend  the  reftraint  in  cafes 
of  real  and  urgent  neceffity,  or  even  where  advan- 
tages of  importance  might  be  loft  by  waiting  till  the 
time  v^hen  the  parliament  fhould  be  fitting,  and 
the  fupply  could  be  granted  there  in  the  ufual  forms. 
This  feems  to  have  been  one  caufe  of  the  too  fre- 
quent violations  of  this  great  and  acknowkdgdd 
right  of  parliament,  as  well  as  a  fpecious  pretence 
for  them  on  many  occafions  ;  efpecially  under  the 
Tudv^rs,  and  the  two  firft  kings  of  the  Stewart  fa- 
mily :  but  the  difficulty  has  been  obviated  by  the 
expedient  recurred  to  in  latter  times,  of  making 
provifions  for  luch  contingences  by  votes  of  credit  m 
time  of  war,  and  even,  on  fome  occafions,  in  times 
of  peace,  when  there  appears  to  be  caufe  for  appre- 
hending danger,  or  much  inconvenience  to  the 
publick,  from  tying  the  government  up  by  'the 
ufual  reftridions.  But  great  care  ought  to  be  taken, 
that  this  truil,  which  the  parliament  repofes  in  the 
government,  fhould  he  limited  as  to  the  funr,  and 
given  under  the  obligation  of  being  fuhjcU  to  ac- 
count. Nor  ought  fuch  votes  to  be  ever  paft  in  time 
of  peace,  without  a  moft  apparent  realbn,  upon 
ibme  clear  profpeft  of  great  benefit  from  enabling 
the  government  to  make  fubfidiary'  treaties  with 
'       '  foreign 
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foreign  powers  ddring  the  rccefs  of  parliament,  or  BOOK   II. 
other  luch  weighty  motive.     Under  ihefe  cautions, '  -  -   » -  ■     * 
the  ufe  of  votes  of  credit  and  confidence  is  a  means  of 
delivering  that  great  fccurity  of  our  property  and 
freedom,  the  ancient  claim-  of  our  parliaments  that 
no  aids  or  taxes  Jloould  be  t,evied  without  their  ajfent, 
from  thofe  objedions   of  inconvenience  and  danger 
to  the  ftate,  which  many  writers  on  the  fide  of  ab-  See  Barclay 
folate  monarchy  have  formerly  brought  againft  it^^'^oAers. 
with  fome  fhew  of  reafon. 

I  cannot  better  end  this  note  on  this  very  im- 
portant fubjedr,  than  by  tranfcribing  fome  paiTages 
from  that  excellent  treatife  of  Lord  Chief  Juftice 
Fortefcue  on  abfolute  and  limited  monarchy, 
which,  next  to  the  laws  recited  in  the  Bill  of 
Rights,  is  one  of  the  nobleft  monuments  we  have 
of  the  liberties  enjoyed  by  our  anceftors.  In  his 
third  chapter  he  fays,  tliat,  "  on  account  of  the 
*'  great  wars  which  the  Englifii  made  in  France,  the 
**  three  eftates  durft  not  affemble.  And  then,  for 
"  that  caufe,  and  for  great  neceffity  which  the 
^-  French  kinp-  had  of  goods  for  the  defence  of  his 
"  kingdom,  he  took  upon  him  to  fet  tailles  and 
"  other  impofitions  upon  the  commons  without  the 
"  ajjent  of  the  three  efiatesi  but  yet  he  would  not 
"  fet  any  fueh  charges,  nor  has  fet,  upon  the 
"  nobles,  for  fear  of  rebellion.  And  becaufe  the 
'•  commons,  though  they  grudged,  have  not  re- 
*'  belled,  or  be  hardy  to  rebel,  the  French  kings 
*'  have  yearly  fince  fet  fuch  charge  upon  them, 
^'  and  fo  augmented  the  fame  charges,  that  the 
*'  faid  commons  be  fo  impover'ifjed  and  deftroyed  as 
'^  they  can  fcarce  live.  They  drink  water,  they 
"  eat  apples,  with  bread  very  brown  made  of 
"  rye.  They  eat  no  flefli,  but,  very  rarely,  a  little 
**  bacon,  or  of  the  entrails  or  heads  of  beads  (lain 
H  h  4  "for 
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BOOK  II.  "  for  the  nobles  and  merchants  of  the  land.     They 
'*  wear  no  woollen,  but  a  poor  coat  under   their 
*'  outermoft  garment  made  of  broad  canvafs,  and 
*'  call  it  a  frock.     Their  hofe  are  of  like  canvafs, 
**  and  reach  not  above  their  knee ;  wherefore  they 
^'  be  gartered,  and  their  thighs  bare.     They  can 
*'  live  no  otherwife  :    for  fome  of  them,  that  were 
^*  wont  to  pay  to  their  lords  for  their  tenements, 
,^'  which  they  take  by  the  year,  a  crown  of  gold, 
f  pay  now  to   the   king,  over    and    above    that 
"  crown,    five   crowns.     From    whence   they   are 
^'  preft  by  neceffity  fo  to  wqtch,  labour,  and  grub 
'*  in  the  ground  for  their  fuftenance,  that  their  na* 
"  ture   is   much   wafted,    and   the   kind  of  them 
"  brought  to  nought.     They  go  crooked,  and  are 
^'  feeble,  notable  to  fight,  or  to  defend  the  realm; 
nor    have   they    money  to  buy  them    weapons 
withall :    but  verily  fbey  live  in  the  moji  extreme 
"  poverty  and  mifery ;  and  yet  they  dwell  in  one  of 
"  the  moft  fertile  reahns  of  the  world  :    through 
*'  which  it  happens  that  the  French  king  has  not 
*^  men  of  his  own   realm  able  to  defend  it,  except 
"  his  nobles,  who  endure  no  fuch  impcfitions,  and 
*'  have   therefore  ftrong   bodies.     By  which  caufe 
**  the  faid  king  is  compelled  to  make  his  armies 
*'  and    retainers,  for    the  defence  of  his    land,    of 
"^  Jlrangers^  as  Scots,  Spaniards,   Arragpnefe,  Ger- 
^'  mans,   and  other  nations  ;    or  elfe  all   his  ene- 
^'^  mies  might  over- run   him.     For  he  hath  no  de- 
"  fence  of  his  own,  except  his  callles  and  fortreffes. 
**  Lo !  this  is  the  jr nit  of  his  Jus  regale.     If  the 
"  realm  of  England,  which  is  an  ifland,  and  there- 
*'  fcrs  Tday  not  eajily  get  fucc ours  of  other  lands ^  were 
*'  ri.led  MViditx  fuch  a  law^  and  \^x\^itx  fuch  a  prince^ 
*'  ?'/  would  be  then  a  prey  to  all  other  nations ^  that 
^^  ■ivGuld  conquer^  roh^  and  devour  it^"^ 

It 
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It  will  not  be  necelTary  to  enter  here  into  any  BOOK  IL 
difquifition,  whether  the  time  when,  and  the  n^an-  *  »'— — ^ 
ner  how^  the  kings  of  France  obtained  an  abfolute 
monarchy,  called  here  Jus  regale,  with  a  pov/er  of 
taxing  their  people  without  the  affent  of  the  three 
ejiates,  be  rightly  fixed  by  this  writer.  It  is  fuf- 
ficient  to  obferve,  that  as  he  had  lived  many  years 
in  France,  where  he  took  refuge  with  the  fon  of 
King  Henry  the  Sixth,  his  pupil,  we  cannot  doubt 
the  truth  of  the  defcription  he  gives  of  the  poverty 
and  m.ifery  of  the  people  there  from  fuch  arbitrary 
impofuions.  And  with  relation  to  the  peafants  and 
tillers  of  the  foil,  much  of  it  Hill  continues.  He 
thus  proceeds  in  his  comparifon  of  the  kingdoms  of 
England  and  France  :  "  But,  blefTed  be  God,  this 
^^  land  is  ruled  under  a  letter  law,  and  therefore  the 
*'  people  thereof  be  not  in  fuch  penury^  nor  thereby 
'*  hurt  in  their  perfons'^  but  they  be  wealthy^  and  have 
*'  all  things  neceffary  to  the  fufenance  of  nature^ 
"  Wherefore  they  be  mighty,  and  able  to  refifl  the  ad- 
f '  verfaries  of  the  realm^  and  to  heat  other  realms  that 
"  do,  or  would  do,  them  wrong.  Lo !  this  is  the 
^'  fruit  of  ]\\s  politicum  et  regale,  under  which  we 
*'  live.  Somewhat  now  I  have  fliewn  you  of  the 
"  fruits  of  both  laws,  ut  ex  fru^ibus  eorum  cognof- 
'-5  catis  eos!^  Let  me  nov*/  aOc,  is  not  this  a  molt 
remarkable  teftiniony  of  the  freedom  of  the  Eng- 
Jilh  government,  and  the  eafy  flate  of  the  com- 
monalty, under  our  ancient  conftitution,  even  after 
the  great  difturbance  which  the  utmofl:  rage  cf  ci- 
vil war  had  occafioned  in  the  kingdom?  Will  it  be 
faid,  againft  an  evidence  fo  clear  and  exprefs,  that, 
till  within  this  laft  century,  the  charters  granted 
by  our  kings  were  of  no  real  value  or  benefit  to  the 
people  ?  Our  liberty  has  certainly  been  confirmed, 
improved,  and  ftrengthened,  and  a  better  form 
has  been  given  to  ir,  during  that  period  and  part  of 

.the 
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BOOK  n.  the  preceding  century;  but  it  ftands  on  the  old 
foundations  •,  and  a  great  portion  of  its  vigour  is 
drawn  from  that  root,  which  made  it  flourifh  in 
the  times  that  Fortefcue  here  defcribes ;  a  root  fixed 
in  the  Englidi  foil,  and  carefully  cultivated,  many 
ages  before.  I  will  go  on  to  recite  fome  other  re- 
markable paffages  from  this  admirable  v/ork, 
which  I  v;?!!]!  were  read  and  got  by  heart  by  every 
voung  Engiifii  gentleman,  before  he  travels  into 
France.  The  author  fays,  in  his  4.th  chapter, 
*'  Seeing  that  our  king  reigneth  over  us  by  laws 
*^  more  favorable  and  good  to  us,  than  be  the 
*^  laws  by  which  the  French  king  ruleth  his  peo^ 
"  pie,  it  is  reafon  we  be  to  him  more  good  and 
^'  more  profitable  than  be  the  fubjecls  of  the  French 
*-'  king  unto  him,  Vv^hich  it  would  feem  that  we 
*'  be  not,  confidering  that  his  JuhjeSls  yield  to  him 
*'  more  in  one  year ^  than  ive  do  to  our  fovereign  Lord 
"  in  two  years,  although  they  do  it  againft  their 
«'  wills." 

I  have  obferved  in  another  place  that  this  defed; 
of  revenue  has  been  fince  fupplied  to  the  crown  by 
the  fettlement  of  a  proper  and  ample  civil  lift  on  oiir 
kings  for  the  maintenance  of  the  honor  and  dignity 
of  the  crown  ;  and  by  annual  grants  for  publick 
fervices  fo  bountifully  given,  according  to  the  exi- 
gences of  government,  that  no  abfolute  monarchy 
was  ever  fupplied  by  i:s  fubjecfbs,  in  proportion  to 
their  numbers,  with  an  equal  liberality. 

The  fame  author  goes  on  thus  :  *^  Neverthelefs, 
^*  when  it  is  confidered,  that  a  king's  office  con- 
*'  fifts  in  two  things ;  to  defend  his  realm  againti: 
<'  its  enemies  without-,  another,  to  defend  his 
"  people  againft  v^-rong-doers  within,  which  the 
**  French  doth  not  ^  fince  he  opprcjfeth  them  more 
''  himfelf  than  vjould  have  done  all  the  wrong-doers 

"  a/ 
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^''  of  the  realm,    though   they   had  no   king :    and  BOCK  il. 

^'  ilnce  It  is  a  fin  to  give  no  meat,  drink,  cloath- " 

"  ing,  or   other    alms,  to   them   that    have   need, 

"  as   fnall  be  declared   in  the  day  of  doom,  how 

'^  niiich  a  greater  fin  is  it,  to  take  from  the  poor 

"  ?nan  his  meat,  his  drink,  his  do  a  thing,  and  all  that 

^f  he  hath  need  of?    V/hich  verily  doth  the  French 

^*  king  to  many  thoiifands  of  his  fiibjs^fs;  as  it  is  open- 

*'  l)'-  before  declared.     Which  thing,  though  it  be 

^'  coloured  per  jus  regale,  yet  it  is  tyranny  :  where- 

^'  fore,  albeit  that  the  French  king's  revenues  be 

^'   by  ilich  means  much  greater  than  be  the  reve- 

^•'  nues  which  the  king  our  fovereign  lord  hath  of 

*'  us,  yet  they   be  not  righteoufly  taken,  and  the 

•^'   might  of  his   realm   is   near  deftroyed  thereby. 

"  By  which  confideration  I  would  not  that  the  king's 

?'  revenues  of  this  realm  ivere  made  great  by  any  fuch 

?'  means." 

And  in  his  tenth  chapter  he  mentions  the  impo- 
fitions  taken  by  the  duke  of  Burgundy  upon  every 
px,  every  fheep,  and  upon  other  things  fold,  and 
alio  upon  every  veffel  of  wine,  every  barrel  of  beer, 
and  other  victuals  fold  in  his  dominions ;    "  which 
"  (fays  he)  is  no  little  revenue  to  him  yearly -,   but  yet 
"  he  doth  it  maugre  the  people ;  which  God  forbid 
'■'■  that  the  king  our  fovereign  Lord  fhould  do  upon  his 
"='  people,  without  their  grants  and  affents.     Never- 
"  thelefs,  with  their  affents  fuch  manner  of  fubfidy, 
^'  if  there   could   not   be  found  a  better  means  of 
'*  increafing  the  king's  revenue,   were  not  unreafon- 
'*  able.     For  therein,  and  in  the  gabel  of  fait,  every 
"  man  fid  all  hear  an  equal  charge.     But  yet  I  would 
"  not  that  fuch  a  new  cuftom  and  charge  were  put 
"  upon  the  people,   in  our  fovereign  Lord's  days, 
"  with  which  his  progenitors  charged  them  never,  if 
"  a    better   and   more   convenient   way   could   be 
''  found.'' 

1  nscd 
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►  OOK  II,  I  need  not  obferve  that  fuch  taxes  have  in  fome 
degree  been  fince  laid.  But  the  chief  inference  I 
would  draw  from  thefe  citations  is  this.  If  the 
learned  judge  who  wrote  thus,  concerning  the  laws 
and  conftitution  of  England,  under  King  Edward 
the  Fourth,  could  have  revived  in  the  reign  of 
Charles  the  Firft,  what  opinion  would  he  have 
given  upon  the  arbitrary  impofitions  laid  b)/-  that 
prince  on  his  people  without  their  grants  or  ajfents  ? 
Would  he  have  faid,  it  was  the  ancient  prerogative 
€j  the  crown  to  raije  money  in  that  manner?  Would 
he  have  thought  it  agreeable  either  to  policy  or  to 
low?  Would  he  have  told  that  unhappy  prince,  as 
fome  of  his  bifliops  told  him,  that  it  was  the  duty  of 
i>is  people  to  fubmit  to  fuch  ir/ipofitions  without  re/i-^ 
ftance 'y  that  his  Jus  regale  was  inherent  in  him  jure 
divino,  and  uncontroulable  by  any  human  power  ? 
Or  would  he  have  fatisfied  his  confcience,  as  Dr. 
Brady  and  others  tried  to  faiisfy  tht  confciences  of 
his  fons  Charles  and  James,  by  perkiading  himi 
that  the  privileges,  en  which  the  commons  infifted, 
had  been  extorted  from  King  John  by  rebellious 
barons,  and  did  not  extend  to  the  commons,  who 
in  thofe  days  were  alljlaves  .^ 

Laftly  I  aikj  are  we  to  take  our  ideas  of  the 
riehts  and  liberties  of  our  ancefiors  from  the  con- 
melted  feries  of  their  laws,  and  from  the  writings 
of  the  greateil  and  moil"  approved  lawyers,  efpe- 
cially  fuch  as  treat  of  government  and  the  conftitu- 
tion of  England  -,  or  from  irregular  ads  of  power, 
and  inconfiderate  or  corrupt  proceedings  in  parlia- 
ments or  courts  of  jufiice,  under  particular  reigns, 
and  at  particular  times  ^ 

-p.  2  6d.  1'he  religious  notions  of  the  times ^  and  laws 
founded  thereupon^  forbidding  ufury  to  all  Chri- 
Jlians,  and  not  diJlinguiJlDing  between  that  and  a 
'  '  rerfonable 
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tiafonahle  inter efi  for  money  upon  loans ;   without  BOOK  IT. 

which  neither  commerce  could  well  be  carried  on,  * v— — ' 

nor  the  fudden  exigences  of  the  government,  or  of 

particular  perfons,  be  fupplied ;  the  Jews  were  ne- 

cejfary  as  money-lenders  ;  &c. 

The  Jews  underftand,  that  by  the  laws  of  Mofes 

they  are  forbidden  to  lend  money  to  one  another  upon 

intereft  -,    but  may  pradtife  ufury  to  any  height  ill 

their  dealings  with  foreigners,  without  offence  againll 

that  law. 

P.  275.  Peter  of  Blois,  at  that  time  archdeacon  of 
London,  in  a  letter  to  the  pope,  reckons  all  the  inha- 
bitants of  that  city  at  no  more  than  forty  thoufand. 
On  reviling  and  confidering  this  pafiage,  I  fufpeft 
there  is  an  error  of  the  prefs  or  the  manufcripts,  in 
all  the  copies  I  have  feen  •,  and  that,  inftead  oiquadror- 
ginta  millia,  we  Ihould  read  qiiadringenta ;  the  former 
number  of  inhabitants  being  not  in  proportion  to 
the  bignefs  of  the  city,  as  defcribed  by  the  fame 
writer,  nor  to  what  we  know,  from  the  teftimonies 
of  many  others  in  that  age,  of  its  importance, 
dignity,  and  power,  in  the  kingdom.  If  any  au- 
thority for  this  correction  of  the  text  can  be  found 
in  the  manufcripts,  I  fnould  make  no  doubt  of  pre- 
ferring it  to  the  reading  I  have  followed,  and  put- 
im<g  four  hundred  thoufand,  inftead  of /(^r^fy  thoufand. 

P.  276.  Tet  there  were  fame  of  ft  one,  and  a  hand- 
fome  architedure,  accordi?ig  to  the  tafte  of  thofe  days, 
"&c. 

The  abbot  of  Peterborough  mentions  a  ft  one  houfe  v.  Benedia. 
(domum  lapideam)  of  a  rich  citizen  in  London.     It  ^^'^^'^-  ^'-  ^^ 
can  therefore  hardly  be  doubted  that  the  houfes  of  llin'!l\^j] 
the  nobility,  built  in  that  city  or  its  fuburbs,  which 
Fitftephen  fpeaks  of  as  magnificent,  were  likewife 
of  {tone. 

P.  282. 


47^  NOTES    ON   THE   LIFE 

BOOK  il.  P.  282.  fP^e  have  a  charter  of  King  Henry  the  Third 

**" — '^ '       in  the  Englijh  of  that  time^  which ^  as  it  is  curious 

to  fee  how  near  the  language  approached  to  that  of 

the  prefent  century,  1  havegiven^  with  a  tranflation 

cf  it  into  modern  EnglifJj,  in  the  Appendix  to  this 

ijolufne   &c. 

Reiminfcon!       ^'•'^^'''  Camden  tells  us,  that,  in  the  time  of  King 

cerning  Bri-    Henry  the  Second,  he   finds  this  rime  fent  trom 

fain,  p.  24.     j^Qrf^e  by  Pope  Adrian,  an  Englirnman,  to  be  taught 

to  the  people : 

Ure  fadyr  in  heaven  rich, 
Thy  name  be  halyed  ever  lich  r 
Thou  bring  us  thy  michell  bliffe,- 
Als  hit  in  heaven  y-doe, 
Evar  in  yearth  beene  it  alfo : 
That  holy  bread  that  lafteth  ay. 
Thou  fend  it  ous  this  ilke  day. 
Forcrive  ous  all  that  we  have  don. 
As  we  forgivet  uch  other  mon  : 
Ne  let  ous  fall  into  no  founding, 
Ac  fhieid  us  fro  the  fowle  thing. 

Amen. 

But  this  learned  author  does  nor  fay  on  what  autho- 
rity he  fuppofes  that  thefe  verfes  were  as  ancient  aS' 
the  time  of  pope  Adrian.  They  feem  to  me  much 
more  modern,  and  nearer  to  the  prefent  Englifh,  than 
■  the  charter  of  Henry  the  Third,  which  I  have 
given  as  a  fpecimen  of  the  language  in  his  time. 

P.  283.  Indeed  tho/e,  who  in  that  age  were  heft  quali-. 
fied  to  be  authors,  all  wrote  in  Latin. 
V.  J.  Lelancli       Among  thefe  are  fome  poets,  of  whom  by  far  the 
^         '" '--  nioft  eminent  was  Jofeph  of  Exeter,  called  Jofephus 
Ifcanus.     In  his  youth,  he  wrote  only  fome  epigrams 
and  love- verfes,  none  of  which  are  preferved :  but 
in  his  riper  age  his  genius  took  much  higher  flights, 
7  above 
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above  the  pitch  of  any  contemporary  poets.  For  BOOK  II. 
he  wrote  two  epic  poems  in  Latin  heroic  verfe  :  the**"" '  ''  '"■' 
firft  on  the  fubjedl  of  the  Trojan  watj  in  five  books, 
v/hich  he  dedicated  to  Thomas  Baldwin  archbilhop 
of  Canterbury,  and  of  which  Leland  and  Camden 
have  given  us  fome  fpecimens,  that  feem  indeed 
much  more  elegant,  and  nearer  the  fpirit  of  true 
Latin  poetry,  than  any  other  compofitions  of  our 
countrymen  in  thole  times.  I  will  tranfcribe  a  few 
lines,  to  give  my  reader  a  tafte  of  his  ilyle  and  man- 
ner. He  fays  to  the  archbiihop  his  patron,  who 
was  going  to  the  holy  war, 

"  Te  facrse  aflument  acies,  divinaque  bella. 
"  Tuncdignum  majore  tuba,  tunc  pe6tore  toto 
**  Nitar,  et  immenfum  mecum  fpargere  per  orbem* 

And  afterward^j 

"  Altera  facr^- 
*'  Tendo  filalyrs  ;  pled:ro  majore  canenda 
^'  Antiochse  me  bella  vocant :  nunc  dicere  votum  eft 
**  Chrifticolas  acies,  et  noftrse  figna  Sibylla. 
"  Qu£e  virtus,  qu^  dona  crucis :  nee  fundit  anhela 
"  Hos  mihi  Cyrrha  pedes ;  animi  fidentis  hiatum 
"  CelfiOr  e  coslo  venit  implcturus  Apollo. 
"  Tu  quoque,  magne  pater,  noftri  fldUcia  ccepti 
"  Altera,  et  in  pelago  pandens  mihi  vela  fecundo, 
"  Hoc  tibi  ludit  opus  :  fuccedit  ferior  £etas, 
*'  Seria  fuccedunt  aures  mericura  pudicas ; 
"  Si  tuus  in  noftros  candor  confenferit  aufus, 
"  Non  metuam  culicis  ftimulos,  fucique  fufurrum." 

The  promife  he  makes  iri  thefe  verfes,  of  another^-  Leland.  u* 
poem  on  the  fubjeft  of  the  crufade,  he  fulfilled,  and  j^^x'  Bald£ 
publiihed  that  poem  after  the  death  of  Baldwin,  no. 
but  in  what  year  is  uncertain.     Leland  only  faw  a 
fragment  of  it,  in  which  the  writer  takes  occafion 
topraife  his  native  city  Exeter,  "  tarn  exqiilfite  (fays 

Leland) 
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BOOK  II. cf  Leland)  ut  facile  credas  Mufas  ipfas^  cum  pro^ 
*  "  jluenti  Helicone  toto,  vaii  ea  concinenti prafentijfimas 

''  adfuijfe.'*  It  muft  however  be  obferved.  that  this 
author  is  too  apt  to  be  lavifh  of  his  pralfe,  and  writes 
always  much  more  as  a  panegyrift  than  a  critic- 
Jofeph  of  Exeter  lived  to  a  very  old  age,  and  made 
a  new  edition  of  his  poem  de  hello  Trojano  in  the 
reign  of  Henry  the  Third.     The   matter  of  it  is 
taken,  liot  from  Homer,  but  Dares  Phrygius,  whofe 
fabulous  hiftory  was  much  in  vogue  at  that  time. 
See  Camden's  pj-Qm  thence  Mr.  Camden  has  cited  the  following 
v-i^i'  '        verfesj  to  fhew  the  talent  of  this  writer  for  poetical 
defcription : 
"  Haud  procul  incumbensintercnrrentibiis  arvis 
"  Idseus  confurgit  apex,  vetus  incola  montis 
''  Sylva  viret,  vernat  abies  procera,  cupreffus 
^'  Flebilis,  interpres  iaurus,  vaga  pinus,  oliva 
*'  Concilians,  cornus  venatrix,  fraxinus  audax, 
"  Stat  comitis  patiens   ulmus,    nunquamquc  fe- 

"  nefcens 
*'  Cantatrix  buxus ;  paulo  proclivius  arvum 
*'  Ebria  vitis  habet,  non  dedignata  latere 
*'  Cancricolam  pofcit  Phcebum,  vicinus  ariflas 
Prsegnantes  fcecundat  ager,  non  plura  Falernus 
Vina  bibitj  non  tot  palcit  Campania  melTes." 


But  in  an  edition  I  have  feen  of  this  poem  printed 
at  Bafil,  with  Homer's  Iliad  and  OdyiTey,  the  firft 
line  run  thus: 

*'  Haud  procul  incumbens  urbi,  mediantibus  arvis, 
*'•  Idasus  confurgit  apex,  &c." 

To  thefe  fpecimens  I  will  add  the  defcription  cf 
Ajax  Tdamon  fighting  againft  the  Trojans. 

*«  Parte  furens  alia  cognatos  impiger  holies 
«  Turbabat  Telamone  iatus,  feptena  corufcans 

A  *'  Terga 
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'*  Terga  bourn  :  hafta  viro  quercuF  jaculabilis  uni    BOOK  IL 

*'  Unam  pafTa  maniim  :   non  ferrea  iuta  fuperbilm         — v--'=«k 

*'  Velavere  latus  ;  five  has  bellare  procerva 

*''  Non  mlit  ira  moras,  feu  lato  ped:oris  orbe 

*'  Se  lotum  latuiffe  ratus,  fic  isevit  inermis, 

*'  Sic  preiTiit  arrnatos  :   maturat  faca  cadentum 

*'  Terror,  et  ignavis  mors  eft  vidifTe  furencem.'* 

Though  the  Latin  in  thefe  and  other  parts  of  this 
work  is  not  quite  pure  and  grammatical,  yet  it  is 
more  fo  than  in  moft  other  verfes  of  that  age;  and 
in  the  fpirit  of  poetry  and  harmony  of  numbers  it 
far  exceiis  the  Philippiad  of  Guiliaume  le  Breton, 
a  contemporary  epic  poem. 

In  a  much  lovv^er  ftrain,  but  with  great  vivacity  See  Camden's 
and  facetious  good-humour,  did  the  jovial  bard,    ^^^^^"^^ 
Walter  de  Mapes  archdeacon  of  Oxford,  who  may 
be  called  the  Anacreon  of  the  eleventh  century,  fing 
his  Leonine  rimes  in  praife  of  good  drinking  -,  a 
fpecimen  of  which  I  u'ill  here  tranfcribe  : 

"  Mini  eft  propofitum  in  taberna  mori ' 
^'  Vinum  fit  appofitum  morientis  ori : 
"'■  Ut  dicant,  cum  venerint,  angeloriim  choris 
"  Deus  Liz  propitius  huic  potatori. 

"  Poculis  accenditur  animi  iucerna, 
*'  Cor  imbutum  Hectare  volat  ad  fuperDa, 
"  Mihi  fapit  dulcius  I'inum  in  taberna, 
^'  Quam  quod  aqua  mifcuit  pr£eiiilis  pincernSc. 

"  Suum  cuiqueproprium  dat  natura  murius  j 
"  Ego  nunquam  potui  fcribere  jejunus: 
"'  Me  jejunum  vincere  pofiet  puer  unus: 
**  Sitim  et  jejunium  odi  tanquam  funiis, 

"  Tales  verfus  facio  quale  vinum  bitJO : 
*'  Non  poftbm  fcribere  nifi  fimipto  cibo  : 
^'  Nihil  valet  penitusquod  jejunus  fcribo ', 
^^  Nafonem  poft  calices  carmine  pr^ibo* 

Yqi,,,  II  L  I  i  **  Mihi 
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"  Mihi  nunquam  fpiritus  prophetic  datur, 
"  Nifi  CLim  fuerit  venter  bene  fatur  : 
"  Cum  in  arce  cerebri  Bacchus  dominatur, 
"  In  me  Phoebus  irruit,  ac  miranda  fatur.'* 

P.  287.    But  though  much  was  Jlolen  by  this  author^ 
he  added  enough  of  his  own,  to  give  him  a  confider- 
ahle  rank,  in  the  opinion  of  Sir  H.  Saville  and  Mr, 
Seiden,  among  the  many  hiftorians  who  flourijhed  in 
the  eleventh  and  twelfth  centuries. 
Of  thefe   hiftorians,  befides  thofe  mentioned  in 
the  text,   Gervafe  of  Canterbury  and   Diceto  are 
frequently  referred  to  in  the   courfe  of  this  work. 
They  are  large  in  their  account  of  church  affairs, 
and  not  ulelefs  to  a  compiler  of  the  hiftory  of  thofe 
times  in  their  accounts  of  other  matters.     Brom.p- 
ton's   chronicle  is  In  many  places  a  tranfcript  from 
Gervafe  and  Giraldus  Cambrenfis;  but  he  has  ad- 
ded copies  of  fome  records  and  ancient  laws,  which 
are  not  to  be  found  in  thofe  authors,  and  make  his 
work  of  fome  value. 

P.  290.  Some  of  his  letters  are  animated  with  a  fpirit 
of  liberty^  which  would  have  done  honor  to  a  Greek 
or  Roman  republican-^  &c. 

It  may  be  v^orth  while  to  give  the  reader  a  fpe- 
cimen  of  this  fpirit,  from  one  of  his  letters  to  the 
bilhop  of  Worcefter,  who  was  fon  to  the  great 
earl  of  Glocefter,  often  mentioned  in  this  work. 
His  words  are  thefe  :  "  P'ilium  alloquor  illuftris 
"  comitis,  qui  in  regum  catalogo  dignus  fuerat  nume- 
"  rari^  rtifi  quia  magnifies  virtutis  titulo  meruit,  lit, 
"  in  liber  tat  is  culmine  confiitutus,  reges  viderit  in  or- 
'*  dijte  fecundoJ'^  The  lenfe  of  which  may  be  thus 
expreffed  in  an  Englifh  tranflation  :  "  I  fpeak  to 
"•  the  fon  of  that  illuftrious  Earl,  who  would  have 
"  b€e;i  worthy  to  be  reckoned  in  the  catalogue  of 


"  kings.! 
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^'  kings,  if  his   virtue  and  magnanimity  had  notBOOK  IL 

"  raifed  him  lb  high,  that,  being  placed  at  the  head 

*^  of  a  free  people,  and  their  leader  in  defending  the 

^'  caufe  of  liberty,  he  faw  kings  in  a  rank  below  his 

"  o-wn."     V.  epift.  S.  T.  C.  e  cod.  Vatican,  lib.  ii. 

epift.  96. 

P.  299.  He  fays,  the  houfes,  on  fuch  occafions,  were 
ftrewed  with  flowers,  and  the  jovial  company  drank 
wine  out  of  gilded  horns,  &c. 
Agreeably  to  this  defcription,  we  are  alfo  told  by 
Fitftephen,  that  Becket,  when  he  was  chancellor, 
ordered  his  hall  to  be  ftrewed  every  day  in  the 
winter  with  freih  ftraw  or  hay,  and  in  fummer 
with  rulhes  or  green  leaves  frefh  gathered,  that  the 
multitude  of  knights,  which  the  benches  could  not 
contain,  might  fit  on  the  floor,  thus  rendered  clean 
and  gay,  without  dirtying  their  fine  garments. 
Jufferat  quaque  die  novo  ftramine  vel  foeno  in 
hieme,  novis  fcirpis  vel  frondibus  virentibus  in 
reflate,  fterni  hofpitium  fuum  •,  ut  militum  mul- 
titudinem,  quam  fcamna  capere  non  poterant, 
area  munda  et  l^ta  reciperet ;  ne  veftes  eorum 
"  pretiofse,  vel  pulchr^  eorum  camifi^e,  ex  areas 
''  forde  maculam  contraherent."  It  may  be  worth 
remarking,  that  flill,  at  the  coronation  of  our  kings,, 
Weftminder-hall  is  ftrewed  with  herbs. 

But  even  in  Becket's  days  this  ruftic  fimplicity 
was  mixed  with  great  magnificence  in  gold  and 
filvef  plate;  for  the  author  above  cited  goes  on  to 
fay,  that,  "  vajls  aureis  et  argenteis  domus  ejus  reni- 
*'  debat.''  I  will  add,  that  I  have  feen,  in  the 
treafury  of  St.  Berlin's  church  at  ^i,  Omers, 
a  filver  vefTel  of  that  ag-e,  the  form  and  work- 
manOiip  of  which  are  as  elegant  as  any  now 
made. 


J  94* 
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BOOK  II.  P.  ^03..    But  it  appears,  that,  in  the  times  of  Henry 

"  the  Second^   the  whole  gentry  of  England,  having 

adopted  the  fafoions   of  the    Normans,    were   as 

magnificent  in  their  drefs  as  their  fortunes  could 

bear. 

See  Camden's       Mr.  Camden  fays,  that  in  this  age  the  ufe  of  filk 

Remains,  p.     j^^jjg  hy  filk-worms  vvas  brought  out  of  Greece 

into  Sicily,  and  thence  into  other  parts  of  Chriften- 

dom.     He  likewife  mentions  a  coftly  (luff,  called 

in  Latin  aurifrijium,  which  was  worn  in   England 

at  this  time.     With  regard  to  the  mode  of  drels  the 

lame  learned  antiquary  obferves,  that  king  Henry 

the  Second  brought  in  the  fhort  mantle,  and  was 

therefore   furnamed    Court-manteL     Yet    by  other 

proofs  it  appears,  that  long  flowing  gowns,  after 

the  fafbion  of  the  Eaft,  continued  to  be  v/orn  by 

the  nobility  and  gentry  jn,  his  time. 
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TO      THE 
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Hiftory  of  the   Life  of  King  Henrv 
the  Second. 

N°    J.  BOOK   IT. 


Judicia  Civitatis  Lundoni^^  ?•  7^.     IVilkins  Z^^f^vol.  iii.  p.  74. 
Anglo-Saxonkce. 

T  fi  mercator  tamen  fit,  qui  ter  trans  altum 
mare  per  facultates  proprias  abeac,  ilie  poftea 
jure  Thani  fic  digrAis, 


N*^     II.  This  refers  to 

vol.  iii.  p.  265. 

Madox*s  Hifiory  of  the  Extheajier.,  p.  174.  ch.  vii. 
note  e» 

JOHANNES  Dei  gratia  &c.    Sciatis  nos  concef- 
fiffe  omnibus   Tud^is    AnMia^  et   NormanniK 
libere  ef  honorifice  habere  refidentiara  in  terra  noftra, 

lis  ct 
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BOOK  II.  et  omnia  ilia  de  nobis  tenenda  qus  tennerunt  de 
**"""  '^  — '  rege  H.  avo  patris  noftri,  et  omnia  ilia  quse  modo 
racionabiliter  tenent,  in  terris,  feodis,  et  vadiis,  et 
akatis  fuis,  et  quod  habeant  omnes  libertates  et 
confuetudines  fuas,  ficut  eas  habnerunt  tempore 
prsdidi  regis  H.  avi  patris  noftri,  melius  et  quie- 
tius  et  honorabilius.  Et  fi  querela  orta  fuerit  inter 
Chriftianum  et  Juda^um,  ilie  qui  alium  appellave- 
rir,  ad  querelam  fuam  dirationandam  habeat  teftes, 
fcilicet  legitimum  Chrifiianum  et  legitimum  Ju- 
dfeum.  Et  fi  Judjeus  de  querela  fua  breve  habue- 
rit,  breve  fuum  erit  ei  teftis.  Et  fi  Chriftianus  ha- 
buerit  querelam  adverfus  Judsum,  fit  judicata  per 
pares  Judsi.  Et  cum  Judseus  obierit,  non  de- 
tineatur  corpus  fuum  fuper  terram,  fed  habeat 
h^eres  fuus  pecuniam  fuam  et  debita  fua,  ita  quod 
inde  non  diHurbetur,  fi  habuerit  hseredem  qui  pro 
ipfo  refpondeat,  et  reftum  faciat  de  debitis  fuis  et 
de  forisfaclo  fuo.  Et  liceat  Judzeis  omnia  qus  eis 
apportata  fuerint  fine  occafione  accipere  et  emere, 
exceptis  illis  qu«  de  ecclefia  funt  et  panno  fangui- 
nolento.  Et  fi  Judaus  ab  aliquo  appeilatus  fuerit 
fine  teiie,  de  illo  apellatu  erit  quietus  folo  facra- 
mento  fuo  fuper  librum  fuum.  Et  de  appellatu 
illarum  rerum  qurs  ad  coronam  noftram  pertinent 
fjmilircr  quietus  erit  folo  facramento  fuo  fuper  ro- 
tulum  fuum.  Et  fi  inter  Chriftianum  et  Jud^eum 
iuerit  diflenfio  de  accommodatione  alicujus  pe- 
cunios,  Judsius  probabit  catallum  fuum  et  Chri- 
ftianus lucrum.  Et  liceat  Judseo  quiete  vendere  va- 
,  dium  fuum,   poilquam  cercus  erit  eiim  illud  unurn 

annum  integrum  et  unum  diem  tenuifle.  Et  Jud^i 
non  intrabunt  in  placitum  nifi  coram  nobis,  vel 
coram  illis  qui  turres  noftras  cuftodierint,  in  quo- 
rum baliivis  Judsi  manferint.  Et  ubicunque  Judaei 
fucrintj  iiceat  eis  ire  quocunque  voluerint  cum  om- 
nibus 
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nibus  catallis  eorum  ficut  res  noftrse  propriee,   etBOOK  II. 

nulli  liceat  eos   retinere  neque  hoc  eis  prohibere. 

Et   pr^cipimus    quod  ipfi   qiiieti   fint   per  totam 

Angliam   et  Normanniam  de  omnibus  confuetudi- 

nibus,  et   theloniis,  et   modiatlone  vini,  ficut  no- 

ftrum  proprium  catallum.     Et  mandamus  vobis  et 

prEecipimus,  quod  eos  cuftodiatis,  et  defendatis,  et 

rnanuteneatis.     Et  prohibemus  ne  quis  contra  car- 

tam  iflam  de  hiis  fupradiftis  eos  in  placitum  ponat, 

fuper  forisfa6luram  noftram,  ficut  carta  regis  H.  pa-- 

tris  nqfiri  rationabiliter  tejiatur.     Teftibus  Gaufrido 

filio  Petri  Comite   EfTexi^,  Willielmo   Marefcallo 

Comite  de  Penbroc,  Henrico  de  Bohun  Comite  de 

Hereford,  Roberto  de  Turnham,  Willelmo  Briwer, 

&c.     Datum  per  manum  S.  Wellenfis  Archidiaconi 

apud   Merleberg,    decimo  die  Aprilis,    anno  regni 

noftri  fecundo. 

Rot,   Cart,  2  Job.  n.  49.  titulo  Carta  Judaorum 
Anglic. 


jg-o     TTT  Thhand  the 

two  fallowing 
charters  of 
Hen.  I.    and 

Charta    Regis    Willielmi    Conqueji.    de  legihus   honi  Hen,  11.  are 
Rens    Edwardi    Conf,    flabiliendis  -,     faSia     /« '"^^'"."^  '°  ^" 

.  •  T-x  •      •  />      •  vol.  111.  p.  272. 

vit.  ante  ann.  ejus  4.  Domini  mjtn  1070. 
■precihus  Williehni  London .  Epifcopi,  qui  diSio 
anno  ohiit, 

WILLIELMUSRexfalutatWillielmumEpif- 
copum^,    et   Godfridum    Portcgrefium,    et 
omnem  Burghware,  infra  London.  Franc,  et  Ano-l. 

amicabiliter,  Et  vobis  notum  facio,  quod  ego  volo 
quod  vos  fitis  omni  lege  ilia  digni  qua  fuiftis  Edwardi 
diebus  regis,     Et  volo  quod  omnis  puer  fit  patris  fui 

I  i  4  hares 
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BOOK  II.  h^-eres  pofi  diem  patris  fid  *.     Et  ego  nolo  pati,  quod 

' "    aliquis  homo  aiiquam  injuriam  vobis  inferat.    Deus 

vos  faivet. 


N°  IV. 

Wilktns  Leges  Anglo-Saxon,  p.  235. 

ENRICUS  Dei  gratia  rex  Anglire,  Archiepif- 
copo  CantuariiE,  et  Epifcopis,  ec  A  bbatibus, 
cr  Comitibus,  et  Baronibus,  et  Jufticiariis,  et  Vice- 
comitibus,  et  omnibus  fidelibus  Tuis  Francis  et 
Anglicis  totius  Anglice,  Salutem.  Sciatis  me  con- 
ceflilfe  civibus  meis  London  tenend'  Middkfcx  ad 
firmam  pro  ccc.  libr'  ad  compotum  ipfius  et  ha.-re- 
dibus  fuis,  de  me  et  hceredibus  meis,  ita  qnod  ipfi 
cives  ponent  vicecon^'qualem  voluerint  de  fripfis  et 
juiliciar'  qualem  voluerint  de  feipfis  ad  cultodiend' 
placita  coronte  mete  et  eadem  placitanda,  et  nnllus 
alius  eric  juuiciarius  fuperipfos  homines  London,  et 
cives  non  placitabunt  extra  muros  civiratis  pro  nullo 
placito,  et  Tint  quieti  de  efchot  et  de  danegildo  et  de 
murdroy  et  nullus  toxuv.i  fnciat  helium  y.     Et  ^i  quis 

*  By  the  claufts  mavkt  in  Italicks  I  underlland  that  the  benefit 
of  all  the  la-.vs  ot  King  Edward,  or  thofe  they  enjoyed  in  his  time, 
was  confirmed  to  the  nvt-giftrates  and  citizens  ot  London,  and 
the  right  ot  inheritance  to  their  children,  ib  as  not  to  be  h  rfeucd 
by  any  oifences  ot  the  ratherSb  'I'hey  are  itrangcly  tranilated  by 
L)r.  Brady. 

f  This  means  exemption  from  the  Norman  trial  by  DuA. 

N.  B.  I  have  corre6l'rd  Ibme  words  of  the  tranfcripr  of  this 
Charter,  as  it  is  givtn  by  Wilkins  in  his  Anglo  Sax.<n 
Laws,  trom  the  various  readings  in  his  notes;  and  in 
f(Mrie  places  I  have  altered  the  ilops  which  he  has  put 
to  it,  or  inlerted  a  copulative,  in  order  lo  make  a  [metier 
and  clearer  ienle.  t;ome  pallagc:  fcem  llill  to  vj-am  a 
farther  corri-dion.  ■     ' 

civium 
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civium  de  placids  coronse  implacitatus  fuerit  per  fa-  BOOK  II. 

cramentum  quod  judicatum   fuerit    in   civitate,   fe  "^ '^ ' 

difrationet  homo  London^  et    intra    muros    civitatis 
nullus  hofpitetur,  neque  de  mea  familia,  neque  de 
alia,  vi  alicui  hoipitium  liberetur.     Et  omnes  ho- 
mines London  fine   quieti  et  liberi,    et  omnes    res 
eorum  per   totam  Angliam  et  per  porcus  maris  de 
thelonio  et  pajfagio  et  kjiagio  (lafiagio)^  et  omnibus 
aliis    conluetudinibus  ;    et    ecclefia^    et    baroncs, 
et    cives    teneant    et    habeant    bene    et    in    pace 
focnas  fuas  cum  omnibus  conluetudinibus,  ita  quod 
hofpites,  qui  in   foccis  fuis   hofpitantur,   non   dent 
confuetudines    fuas,  nifi    illi    cujus  locca  fuerit  vel 
miniftro  fuo  quem  ibi  fibi  pofueirit.     Et  homo  Lon- 
doniarum   non  judicetnr  in   mifericordia   pecunis, 
nifi  in  fua  Were,  fcilicec  ad  c  folid.     Dico  de  pla- 
cito  quod  ad  pecuniam  pertineat.     Et  amplius  noa 
fit  mijlicnninga  in  hujienge^   neque  In  fclkcjmote,  ne- 
que in  ahis  placitis  intra  civitatem.      Et  hujling  fc- 
deat  femel  in  hebdomada,  videlicet,  die  Luns  :    et 
terras  fuas,  et  wardemotiim^  et  debita  civibus  meis 
habere  faciam  intra  civitatem,  et  extra.     Et  de  ter- 
ris  de  quibus  ad   me  clamaverint  reftum  eis  te'nebo 
lege  civitatis.     Et  fi  quis  thelon'nim  vel   confuetudi- 
nem  a  civibus  London  ceperic,  cives  London  capianc 
de   burgo,  vel  de  villa,  ubi   thelonium  vel  confue- 
tudo  capta  fuit,  quantum  homo  London  pro  thelonio 
dedit,  et  proinde  de  dampno  ceperit.     Et  omnes 
debitores  qui  civibus    debita    debent,    eis   reddant, 
vel    in    London  ie    difrationent  quod    non  debent. 
Quod  fi  reddere  nokierint,  neque  ad   difrationan- 
dum  venire,  tunc,  cives  quibus  debita  fua   debent 
capiant   intra  civitatem  namia  fua,  vel  de  comitatu 
in  quo  manet  qui   debitum  debet.     Et  cives    ha- 
beant fugationes  fuas  ad  fugandum,  ficut  melius  et 
plenius  habuerunt  anteceffores  eorum  fcilicet  Cill?'e, 
et  MidlefcXi  et  Sareie.     Tcfte   Epifcopo    Vv  inton', 
'      '       "  Rob, 
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BOOK  n_.  Rob.    fir   Richer,   et   Hug.    Bigot,   et   Alvcr'  de 
Toneis  et  Vvillielmo  Albini,  et  Huberto  Regis  Ca- 
merar'   et  WilHelmo  de  Montfichet,  et  Hagulfo  de 
Tani,  et  Job'  Delet,  et  Rob.  fil.  Siwa. 
Dat.  apud  Wellm', 

N'  V. 

Jhid.  p,  Q,iq. 

Carta  Lihertcluin  Regis  Hcnrici  fecundi,  Londoniejifi- 
hus  concejfarum. 

'TENRICUS  Dei  gratia  &c.     Archiepifcopis, 
Epilcopis,    Abbatibus,   Baronibus,    Jufriciis, 
"Vicecomitibus,  Miniftris,  et  omnibus  fidelibus  fiiisj 
Francis  et  Ancrlis,  Salutem. 

Sciatis,  me  confirmaile  civibus  meis  London^ 
quod  nullus  eornm  placitet  extra  muros  civiratis 
London,  dc  ullo  placito  prjEcer  placita  de  tenuris 
exterioribus,  exceptis  meis  monetariis,  et  miniftris 
meis. 

ConcefT]  etiam  eis  quietantiam  murdri  infra  urbem 
et  porrfocna  :  et  quod  nullus  faciet  bellum  :  et  quod 
de  placitis  ad  coronam  Te  poffunt  difrationare  le- 
cundum  anriquam  confuetudinem  civitatis  :  et  quod  , 
intra  muros  nemo  capiat  hofpitium  per  vim,  vel  per 
liberationem  marefcalli. 

Hoc  eciam  eis  concefii  quod  omnes  cives  Lon- 
dcrjarum  fmt  quieti  de  thelcmio  et  ladagio  per  to- 
fam  Angliam,  et  per  portum  maris  :  et  quod  nul- 
lus de  materia  pecuniae  judicetur,  nifi  fecundum 
legem  civitiitis,  quam  habuerunt  tempore  Henrici 
i\\'\  mci  :  et  quod  in  civitatc  in  nullo  placito  fit' 
hrfi.eiunga:  et  quod  hujlhigiis  fcmel  tantum  in  heb- 
domado  tcneatur :  ct  (piod  terras  fuas,  et  tenuras, 
c:  vadimonia;,  et  dcbira  omnia  juile  habcant,  qui- 

cunqu€ 
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cnnque  eis  debeat;  et  de  terris  fuis  et  tenuris,  qu^BOOK  IL 

infra   urbem  funt,  rcdtum  eis  teneatur   fecundu'ii  * "    "^ 

legem  civitatis,  et  de  omnibus  debitis  fuis  qu;£  ic- 
commodata  fuerint  apud  London,  et  de  vadimoniis 
ibidem  fadlis,  placita  apud  London,  teneaistur.  Ec 
fi  quis  in  tota  Anglia  thelonium  vel  confuetudinem 
ab  London,  ceperit,  poftquam  ipfe  a  redto  defecerit, 
vicecomes  London,  namium  inde  apud  London. 
capiat.  Concedo  etiam  eis,  quod  habeant  fuga- 
tiones  fuas,  ubicunque  eas  habuerunt  tempore  regis 
Henrici,  avi   mei. 

Infuper  etiam  ad  emendationem  civitatis  eis  con- 
cefli,  quod  fint  quieti  de  Brud  toll,  et  de  Childwyte, 
et  de  Aarafgivej  et  de  Scotale  -,  ita  quod  vicecomes 
meus  London,  vel  aliquis  alius  Bailivus  Scotale  non 
faciat. 

Has  prasdiflas  confuetudines  eis  concedo,  et  om- 
nes  alias  libertates  quas  habuerunt  tempore  Henrici 
regis,  avi  mei. 

Quare  volo  et  firmiter  prscipio,  quod  ipfi  et 
hseredes  eorum  ha-c  prsedidla  omnia  heereditarie 
habeant  et  teneant  de  me  et  hzeredibus  meis. 
Hiis  tellibus,  Archiepifcopo  Cantuarise,  Epifcopo 
London. 

N°     VI.  This  is  refer- 

red   to   in 

Mddcx's   Hijlory  of  the  Exchequer,  p.  276.  ch.  xi.  [J"jJ®^| 
note  g. 

OHANNES  Dei  gratia  &c.  Sciatis  nos  con- 
cefTifle,  et  prcefenti  carta  confirmafie,  burgen- 
fibus  noftris  de  Dunewichge,  quod  burgum  de 
Dunewichge  fit  liberum  burgum  noftrum  ;  et  ha- 
beat  foccam,  et  faccam,  et  toll,  et  theam,  ct  in- 
fangenthef;  et  quod  ipfi  per  totam  terram  noftram 
quieti  fint  de  thelonio^  et  leftagio^  et  paflagio,  et 
'     ■  ■ pontagioj 


of 
ume. 
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BOOK  II.  pontagio,  et  ftallaglo,  et  de  hue,  et  de  danegeld, 
^■"■"'•-^r-'-^  f^x  (je  ewagio,  de  wrec  et  legan,  et  de  omnibus  aliis 
confuetudinibus;  falva  libertate  civitatis  Lon- 
donias ;  et  quod  ipfi  reftam  et  folitam  firmam  fuarrt 
per  manum  fuam  reddant  ad  fcaccarium  noilrum  •, 
et  quod  nullam  feflam  faciant  comitatuum  vel 
hundredorum,  nifi  coram  jufliciariis  nofcris  •,  et 
cum  fummoniti  fuerint  effe  coram  jufticiariis,  mit- 
tant  pro  fe  xii  legales  homines  de  burgo  fuo,  qui 
fmt  pro  eis  omnibus  ;  et  fi  forte  amerciari  debue- 
rint,  per  fex  probos  homines  de  burgo  fuo  ec  per 
fex  probos  homines  extra  burgum  amercientur. 
Conceflimus  etiam  eis,  quod  filios  et  filias  fuas  pof- 
funt  libere  ubi  voluerint  in  terra  noftra  maritare,  et 
viduas  fimihter  per  confilium  amicorum  fuorum ; 
et  perquificiones  fuas  de  terris  et  edificiis  in  villa 
fua  poffint  dare  aut  vendere,  aut  facere  inde  quod 
voluerint  et  quando  voluerint.  Concefiimus  etiam 
eis  Hanfam  et  Gildam  mercatoriam,  _^cut  habere 
.  confueverimt.  Qiiare  volumus  et  firmiter  prascipi- 
nius,  quod  pra^dicli  burgenfes  noftri  praenomi- 
natas  libertates  et  liberas  confuetudines  habeant  et 
teneant,  libere  pacificc  et  integre,  fine  omni  impe^ 
dimento. 

T.  E.  Elyenfi  Epifcopo.  Willielmo  Marefcallo 
&c.  Data  per  manum  H.  Cantuarienfis  Archiepif? 
ccpi,  Cancellarii  nollri,  apud  Rupem  Auriyallis 
XXIX  die  Junii  anno  r.  n.  primo. 

Rot.  Cart,  i  Job.  p.  2 .  ??.  1 64. 

Thi',  is  refers       "  -  N"*     VII. 

lid    to  in 

\.o\.\v..]^.zZ2.  j^^y^l  ^^  /_  xi.  Mafier  JVace  writes   thus  concerning 
^^1^^,^/''      the  Fk'St  of  PVilliam  the  Conqueror.     Fol.  ly.  b, 

E  vos  voil  mei  metre  en  letre, 
Ne  io  n.e  men  voil  entremetre  : 
t^uels  barones  et  quanz  chevaliers 
buanz  vavafors  et  quanz  foldd-ers 
^  '  Out 
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Out  li  due  en  fa  compaignie,  BOOK  II, 

Quant  il  out  prift  tout  fon  navie,  ' ■' ' 

Mais  io  oi  dire  a  mon  pere, 

Bien  men  fouvient,  mais  vaflet  ere, 

Qiie  fept  cenz  nes,  quatre  moins,  furent, 

Quant  de  Saint  Valeri  s'efmurent. 

Que  nes,  que  batels,  que  efqueis, 

A  porter  armes  et  herneis. 

Et  io  ai  en  efcrit  trove, 

(Ne  fais  dire  s'eft  verite:) 

Que  il  y  ont  treis  mel  nes 

Qui  porterent  voiles  et  tres, 

A  tantes  nes  pout  Ion  favolr : 

Que  mult  i  pout  grant  gent  avoir. 

Speaking  of  ^aillefer^  he  fays ^ 

Devant  le  due  aloit  cbantant 
De  Karlemaigne,  et  de  Rollant, 
D'Olivier,  et  del  vaflals 
Qui  moururent  es  Roncevals. 

N"  VIIL 


ThiJ  rcfe:<;  -n 
vol.  iii.  p.  2S£. 


A  charter  cf  King  Kenry  the  Third,  in  the  aid 
Englifh  of  that  T^ime,  inforcing  the  late  Provijions 
of  Oxon. 

Rot.  Pat,  43  H.  III.  m.  is^  »°  40. 

"ENRY  thurg  Gode.s  fultome  King  on  Engie- 

neloande    Lhoauerd    on    Yrloand    Duk   oor 

Normand.  on  Acquitain  and  Eorl  on  Anjou,  fend 

I,  greting  to  alie  hise  holde  ilsrde  and  ilewcde  on 

Huntindonnfchiere ;  thset  witen  ge  wel,  alle  ih^et 

I  vye 
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BOOK  II.  we  willen  and  unnen,   that  ure  rcedefmen  alle  other 
'  the  moare  del  of  heom,  that  beoth  ichofen  thurg  us 

and  thurg  thasc  Loandes  Folk,   on   ure  Kuneriche 
habbeth  idon,  and  fchullen  don  in  the  vvorthnefs  of 
Gode,    and    ure   treowthe   for   the   freme   of  the 
Loande,  thurg  the  befigte  of  than  to  foren  ifeide 
rasdefmen  beo  ftedef^ft  and  ileftinde  in  alle  thinge 
abutan  cende,  and  the  heaten  alle  ure  treov\  ^  in  the 
treowthe  thet  heo  us  ogen,  that  heo  ftede-feftliche 
healden  and  weren  to  healden  and  to  fwerien  the 
ifetnelTes  th£et  beon  rnakede  and  beon  to  makien 
thurg  than  to  foren  ifeide  rsedefmen,  other  thurg 
the  moare  d^l  of  heom  alfwo ;  alfe  hit  is  beforen 
ifeid.     And  th^et  shcother  helpe  thast  for  to  done 
bitham  ilche  other  agenes  alle  men  [paucida  quadam^ 
hie  deejfe  videntur,  hac  fcilicet  aiit  fimilia :  in  alle 
thinge  thset]  ogt  for  do  done  and  foangen.     And 
noan  ne  mine  of  Loande  ne  of  egetewher  thurg  this 
befigte  muge  beon  ilet  other  iwerfed  on  oniewife. 
And  gif  oni  ether  onie  cumen  her  ongenes  we  wil- 
len and  heaten,  th^t  alle  ure  treowe  heom  healden 
deadlichiftan.     And  for  thst  we  willen  thet  this 
beo    ftedefaeft    and    leftinde,    we    fenden   gew  this 
Writ  open  ifeigned  with  ure  Seel  to  halden  amanges 
o-ece  ine  Hord.     Witnefs   us  feluen  set  Lund^n- 
thane  egtetenth  day  on  the  Monthe  of  Oftobr,  in 
the  two  and  fowertigthe  geare  of  ure  crunninge. 
And  thir  wcs  idon  setforen  ure  ifvvoren  r^defmen, 
Bonefac.  Archebifchop  on   Kanterbur.    Walter  of 
Cantelop  Biichop  of   Wirechefter,  Sim.  of  Mont- 
fort  Eorle  of  Leicheftre,  Rich,  of  Clare  Ecrl  on 
Glochefter  and  on  Hartford  ;  Rogor  Bigod  Eorl  of 
Northfolk  and  Marefcal  on  Engleloand,  Perres  of 
Sauueye,   Wil  on  Fort  Eorl  on  Aubem,  John  de 
Plefie    Eorl    on    Warwick,    Joh.    Gefferees-fune, 
Perres    of    Muntfort,    Rich,   of  Grey,    Rog*  of 

■  Mortemer, 
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Mortemer,  lames  of  Aldithel,   and  cetforen  othreBOOK  11. 

mooe.  ^ ' 

AND  all  on  tho  ilche  worden  is  ifend  in  to  au- 
richte  othre  Schire  ouer  al  thare  Kuneriche  on  Ens;- 
leneloande  and  ek  inter  Irclonde. 

The  fame   in   Modern    Englifl),    tranjlated  by  Mr, 
Somner. 

'ENRT,  by  God's   help.  King  of  England, 
Lord  x>f  Ireland,  Duke  of  Normandy^  and  of 
Aqiiitain,  and   Earl  of  Anjou,   Greeting  to  all  his 
faithful  Cie^'.s  and  Laics  of  Huntmgdonjhire :  This 
know  ye  al!,  well,  that  we  V/ill^  and  Grant  that*  Unmn. 
which  our  Counfellors  all,  or  the  mod  part  of  them 
that  be  chofen  by  us,  and  the  j-  People  (or  Coyn-\  Loandef- 
mons)  of  our  Land,  have  done,  and  fhall  do,  ^^"^  th^^cc^^i" 
the  Honour  of  God,  and  of  their  Allegiance  to  us,  ?eopie,  caiud 
for  the  X  Benefit  (or  Amendment)  of  the  Land,  t>y  ^-^>'^J°^^,f^' 
the  Advice  or  Confideration  of  our  forefaid  Coun-zjr.  Brady's  ' 
fellors,   be  ftedfaft  and  performed  in  every  thing  Com.  HilL 
for  ever.     And  we   command  all  our  Liege  Peo- ^'p^^'^j^^^ 
pie  in  the  Fealty  that  they  owe  us,  that  they  (led- ' 
faftly  hold,  and  fv/ear   to   hold   [or  keep]   and  to 
defend  [or  maintain  ]  the   Statutes  [or  Provilions] 
which  be  made,  and  fhall  be  made,  by  thole  afore- 
faid  Counfellors,  or  by  the  more- part  of  them,  al- 
fo  as  it  is  beforefaid  ;  and  that  they  each  other  afiiil 
the  fame  to  perform,   according  to  that  fame  Oarh, 
againft  all  Men,   both  for  to  do,  and  caufe  to  be 
done:    And   none  neither  of  my    Land,    neithcrr 
from   elfewhere,    may    for    this    be    hindcfred,    or 
damnified  in  any  wife :  and  if  any  man  or  woman 
oppofe  them  againft,  we  Will  and  Command  that 
all  our   Liege   People  them  hold  for  deadly  Ene- 
mies j  and  bccaufe  we  will  that  this  be  ftedfaft  and 

laliing, 
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BOOK  II.  laftlng,  we  fend  yau  this  Writ  open,  figned  with 

* " '  our  Seal  to  be  kept  amongfl:  you  in  '*  Store ;  wit- 

*  Hord'.  nefs  our  felf  at  London  the  i  ^th  day  of  the  Month 
of  Odoher,  in  the  two  and  fortieth  year  of  our  Co- 
ronation ;  and  this  was  done  before  our  fworn 
Counfellors,  Boniface  Archbifhop  of  Canterhuryy 
Walter  o^  Cantelow  Bi(hop  of  Worcejisr,  Simon  Mont- 
fort  Earl  of  Leicefier^  Richard  of  Clare  Earl  of 
Glocefier  and  of  Hartford^  Roger  Bigod  Earl  of  Nor- 
folk  and  Marefchal  of  Englafid^  Peter  of  Savoy ^  JVil- 
Ham  oi  Auhemarle^  John  of  Plejfeiz  Earl  of  Warwick^ 
John  GefferiffoUy  Peter  of  Montfort^  Richard  of  Grey^ 
Roger  of  Mortimer,  James  of  Aldithly,  and  before 
Others  more. 

AND  all  in  thefe  fame  words  is  fent  into  every 
other  Shire  over  the  Kingdom'of  England,  and  alfo 
into  Ireland. 


The  end  Of  th£  Thirp  Volume, 
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